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Administrative hearing for appeal of law 

enforcement agency re cease and desist order issued to Wayne 

Fishback, taken at 800 South Victoria Avenue, Administrative 

Building, Room 311, Ventura, California, 93009, on 

Wednesday, June 21, 2006, at 9:00 a.m., before Bonnie 

Scaife, CSR No. 4890. 

APPEARANCES: 

FOR COUNTY OF VENTURA ENVIRONMENTAL HEALTH DIVISION: 

BY: ROBERT GALAGHER, R.E.H.S., Director 
- and - 

WILLIAM C. STRATTON, R.E.H.S., Manager 
800 South Victoria Avenue 
Ventura, California 93009-1730 
(805) 654-2821 

ALSO PRESENT: Jim Delperdang (Hearing Officer) 
Holly Andrews (Hearing Officer Clerk) 
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-VENTURA, CALIFORNIA; WEDNESDAY JUNE 21, 2006'.  

9:00 A.M. 

PROCEEDINGS 

MR. DELPERDANG: Good morning. I am Jim 

Delperdang. I am the enforcement coordinator to the 

Resource Management Agency. I have been selected to be the 

hearing officer over the matter today. 

We really have two objects of business: One is we 

are going to open up the hearing; and then I don't know 

whether we are going to, just since there are so few members 

of the public, have you one by one see if you want to 

address the hearing at all or whether we are going to go to 

speaker cards. 

How many folks wanted to address the hearing? 

It might be your preference to wait, if there is 

going to be another date set. And that's my understanding 

of the petition I have in front of me. I realize it might 

be inconvenient for folks to come back. I wanted to give 

them the opportunity to speak today. 

We have had a request from Mr. Fishback to have the 

matter continued.  His counsel is not available today. 

Apparently she is .in court. And there is provision in the 
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ordinance for us to reschedule or continue a matter if one 

of the parties is not available. 

My understanding is the County has no objection to 

continuing. 

MR. STRATTON: No objection. That's correct. 

MR. DELPERDANG: I find that, for good cause, we 

should continue the hearing. And I am ordering it be 

continued to July the 20th. 

I understand there is supposed to be some 

additional notification to interested parties in advance of 

that hearing. 

MR. STRATTON: Yes. 

MR. DELPERDANG: We will take care of the 

notifications and publication. 

Well, it is my ruling, then, that we continue the 

hearing to July the 20th. 

Was there anyone that wanted to speak for the 

record before I close the hearing? I apologize that you 

came all this way and we not have had the hearing today. We 

had this request for continuance sent to us. Anyway, thank 

you very much for being in attendance. I'm sorry, again, to 

have have you come and us not have a hearing today, but we 

will reconvene on July the 20th, 9:00 a.m., same location. 

Okay. We are adjourned. Thank you. 

/ / / 
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I, Bonnie Scaife, Certified Shorthand Reporter . 

number 4890, duly licensed to practice in and for the State 

of California, do hereby certify: 

That said transcript was taken before me at the 

time and place therein set forth, was taken down by me in 

shorthand and transcribed under my direction and 

supervision, and is a true and correct transcription of my 

original stenographic notes; 

That the dismantling of the transcript will void 

the reporter's certificate. 

I further certify that I am neither counsel for nor 

related to any party to said action, nor in anywise 

interested in the outcome thereof. 

I declare under penalty of perjury that the 

foregoing is true and correct. 

Executed this  nv4  day of , 2006, 

at Simi Valley, California. 
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Administrative hearing for appeal of law 

enforcement agency re cease and desist order issued to Wayne 

Fishback, taken at 800 South Victoria Avenue, Administrative 

Building, Room 311, Ventura, California, 93009, on Thursday, 

July 20, 2006, at 9:18 a.m., before Linda Fzazeur, 

CSR No. 6697. 
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VENTURA, CALIFORNIA - THURSDAY, JULY 20, 2006 

9:18 a.m. 

PROCEEDINGS 

THE HEARING OFFICER: Okay. We're kind of -- 

We're getting ready to get under way now. 

Can you go ahead and turn on the recorder? 

Okay. The hearing is now called to order. For the 

record, the date is July 20, and the time is 9:18 a.m. 

This is a hearing being held in the matter of an 

appeal to a Cease and Desist Order issued by the Local 

Enforcement Agency to Wayne Fishback. A record is being 

made of the entire proceeding and will be available for 

review on appeal. 

I am Jim Delperdang, Sealer of Weights and Measures 

for Ventura County, the hearing officer in this matter. I 

will conduct the hearing in an orderly fashion. Only one 

person will be allowed to speak at a time. 

I'm going to open this with a request by 

Mr. Fishback's counsel for a continuance. I have 

go ahead and let you make the request on the record and then 

I'll have a few questions for you. 

MS. NEISWENDER: Mr. Fishback has two reasons for 
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asking for the continuance, the first being that there was a 

comment made by the EHD that the materials utilized in the 

erosion control work were not the clean fill that we've been 

talking about but rather could have contained other 

materials. So we had soil borings done. And those -- the 

report from that is not yet complete. And we want that 

available for the hearing so that we can prove that nothing 

but clean fill was utilized in the work. 

Secondly, Mr. Fishback has engaged two gentlemen 

who are experts in Integrated Waste Management Board and 

Integrated Waste Management Act matters. One is an attorney 

by the name of Kelly Astor. And the other is a man who used 

to work for the waste board and who is very familiar with 

the regs, the implementation, et cetera, named George Eowan. 

Neither gentleman is available today. We tried to 

get them here. And unfortunately, due to their previous 

conflicts and the fact that we don't have the soil borings 

back yet, we would like a short continuance. 

THE HEARING OFFICER: You mentioned with respect to 

the soil borings that there some of the material may not 

be clean fill and you want those analyzed. 

MS. NEISWENDER: No, that allegation was an 

allegation by EHD. 

THE HEARING OFFICER: Okay. 

MS. NEISWENDER: We have consistently maintained 

S 
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and have always checked the fill that was being brought to 

the property to ensure that it is nothing but clean fill. 

But the EHD indicated that they believed there could be 

something else down there, and that's why we had the borings 

done. 

THE HEARING OFFICER: Okay. The letter I have 

indicates asbestos. Is that part of the material that 

you're alleging is disposed at the property? 

MR. STRATTON: No. We haven't made that allegation 

that asbestos is -- 

MS. NEISWENDER: Then something along those lines 

was said to Mr. Fishback at the hearing counter -- at the 

counter for EHD within the past month or so. 

MR. STRATTON: We haven't had any discussions with 

Mr. Fishback since -- since we submitted our responses to 

our statement of issues to you on November -- June 6. 

THE HEARING OFFICER: So your belief is that the --

that you're not disputing their contention about the nature 

of the materials that are being brought to the -- to the 

site. 

MR. STRATTON: I don't see how doing borings at 

this time is going to change our position or -- 

THE HEARING OFFICER: -- or what it is that you 

intend to prove. 

MR. STRATTON: our conclusions that we've drawn. 
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Yes. 

THE HEARING OFFICER: Okay. 

MS. NEISWENDER: The allegations have consistently 

been that there is something else out there besides the 

clean fill. And I believe that's even indicated in the 

June 6 letter to the hearing officer by the EHD. 

THE HEARING OFFICER: Okay. He's -- 

MR. STRATTON: Part of this process -- And this is 

just the first step in this process. The next step in any 

enforcement case is to request a site characterization and 

issue an order for that. So -- But we're not there yet. 

THE HEARING OFFICER: Okay. And this is just 

strictly on the Cease and Desist Order. 

MR. STRATTON: That's correct. 

THE HEARING OFFICER: And what you need to prove 

the existence of, asbestos or other materials, is not -- you 

don't believe it's relevant. 

MR. STRATTON: I don't think it's relevant at this 

point. 

MS. NEISWENDER: And I do believe it's relevant. 

And it's relevant specifically because the ordinances, the 

regulations, and the statutes all require a specific level 

of materials to be utilized in in the erosion control and 

hillside stablization work that's taking place out there. 

The inert materials that were used were approved by 
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RCD. And if there's something else out there besides that, 

then we don't fit in the statute. We have been told by EHD 

that one of the reasons for their problem with the operation 

is because there could be something else out there. And 

although I do not have it -- have it with me, we don't have 

the reports yet. That's the problem. 

I have -- I know that the soil borings were done, 

that the analyzing was supposed to have taken place before 

today. It's not ready. And as a result, we want to be able 

to show the hearing officer that we fit every single one of 

the parameters listed in these ordinances, statutes, and 

regulations. 

THE HEARING OFFICER: Okay. Well, they claim 

they're not going to make that allegation as part of this 

Cease and Desist Order. They're not -- They have no 

concern about that with respect to this specific matter. 

They may ask you to -- They may ask for that at a later 

time? 

Is that what I'm understanding? 

MR. STRATTON: Well, asbestos is a hazardous waste. 

And so it is regulated under the solid waste regulations or 

ordinances. So if we're talking about asbestos here, that's 

a -- that's an -- 

THE HEARING OFFICER: -- entirely -- 

MR. STRATTON: -- entirely different issue. 

H 
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THE HEARING OFFICER: Okay. 

MR. STRATTON: Now, if it's inert material, then 

those are regulated under the Title 14 PFC and it is the 

subject of this -- of this hearing. But it's specific to 

the materials that we observed and that Mr. Fishback has 

received at this property. 

MS. NEISWENDER: The entire reason for this hearing 

is whether or not inert materials are solid waste. And 

we've got to keep that very clear, that the EHD position is 

that the materials at the Fishback ranch are in fact 

regulated by their ordinances and statutes. And in fact, 

our position is that they are not because they are never 

enter the waste stream, they are separated for reuse at the 

source, and never become part of the Title 14 materials that 

EHD cares about. 

THE HEARING OFFICER: Okay. Is there disagreement 

about the nature of the material that's being brought to the 

location? 

MR. STRATTON: Disagree- -- Well, it's concrete. 

It's construction debris. And I presume there's no 

THE HEARING OFFICER: -- disagreement. 

MR. STRATTON: -- disagreement. They agree that -- 

THE HEARING OFFICER: That's what it is. 

MR. STRATTON: Concrete and rebar and -- 

THE HEARING OFFICER: And your contention is that 
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it's not waste material. 

MS. NEISWENDER: It never becomes waste. 

THE HEARING OFFICER: Okay. 

MS. NEISWENDER: And only waste is regulated. 

THE HEARING OFFICER: Okay. Well, I think we're in 

agreement as to then what the facts are. So I'm not sure 

that -- that the results of the boring is going to have any 

effect on -- 

MS. NEISWENDER: This is in fact a. change of 

position by the EHD. But regardless, I'm not going to go 

there. 

THE HEARING OFFICER: Okay. Well I -- I'm just 

saying, I think the first point of contention is you guys in 

fact are on the same page. I mean, that's what I'm seeing. 

You're in agreement as to what the nature of the 

material is, how it's characterized. And what it's going to 

end up being defined as is -- is what's in dispute. And we 

can continue to proceed on that. 

You know, as far as the other witnesses, I'm - To 

be honest with you, I've got to balance the concerns about 

the continued operation and the timeliness with respect to 

the Cease and Desist Order; I have to balance the interested 

parties and their continuing to be asked to come to the 

hearing; and I have to balance Mr. Fishback's due-process 

right, the right to be fully heard. And I appreciate that 

te. 
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relevant to contribute. 

MS. NEISWENDER: Then, what I would suggest is 

this: As far as the timeliness of the Cease and Desist 

Order, in a letter that was sent by Mr. Fishback to 

Mr. Stratton -- and I can't remember the exact date, but I 

can find it for you -- he indicated in writing that the 

grading work has been stopped until this can be resolved. 

THE HEARING OFFICER: Okay. 

MS. NEISWENDER: So I don't think there is an issue 

about that. 

THE HEARING OFFICER: I did -- I did -- I did 

read that. 

MS. NEISWENDER: Okay. 

THE HEARING OFFICER: Okay. 

MS. NEISWENDER: And if there is any question about 

it, we can just stipulate that nothing will happen between 

now and any kind of continued hearing. 

If the hearing officer is concerned about the 

public's ability to come back and come back and come back, 

then perhaps we could take public testimony today and then 

continue the hearing for further testimony to a date 

certain. 

THE HEARING OFFICER: Okay. Are you satisfied that 

no more operations are taking place at the site? 

FRAZEUR COURT REPORTERS - REALTIME TRANSCRIPTION 
(805)582-0455 (866)FRAZEUR 

IS 

25 

24 



MR. STRATTON: No, I'm not. And I don't -- I 

don't know that. We've received information that trucks are 

continuing to bring material to the property. Now, whether 

that's dirt or concrete, we don't know. 

MS. NEISWENDER: Well, I believe that someone from 

your department actually was up there taking photos and 

talking to people. What What investigation took place 

in the interim? Because we had -- Diana Hall apparently 

was at the -- at the Fishback ranch taking pictures and 

talking to folks. And if that's the situation, you should 

know whether something was brought up there or not. 

THE HEARING OFFICER: I can -- I can look for the 

reference letter. My recall is that, yes, trucks would 

continue. But it would be none of the material in dispute, 

but -- 

MS. NEISWENDER: Clean -- Dirt. 

THE HEARING OFFICER: -- but clean fill. 

MS. NEISWENDER: Just dirt, yeah. 

THE HEARING OFFICER: And I don't I don't know 

that we're going to establish whether something otherwise is 

taking place. 

My suspicion is a lot of the folks here would like 

to hear some of the evidence presented before they make 

their comments or comment to what's been presented rather 

than vice versa. And that's the -- therein is the other 
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concern, that they'd like to see a proceeding and then 

comment. You know, folks are free to disagree with me. But 

that's -- that's the big concern that I have is that they 

get their right to participate and that we preserve that as 

well. 

My inclination is to go ahead and let both sides 

present and then reconvene at a later date to hear your 

additional witnesses. And that's my inclination. And then 

the decision would be made within 30 days after we 

reconvene. 

MS. NEISWENDER: Mr. Fishback did not come this 

morning simply because he thought that a continuance was not 

going to be an issue. So if the hearing officer could give 

me 60 seconds to call him, I can get him on his way out 

here. 

MR. STRATTON: Just for the record, the 

Environmental Health Division would object to the 

continuance of the hearing. We have specific reasons for 

that which we haven't shared with the -- 

THE HEARING OFFICER: Um -- 

MS. NEISWENDER: Well, if you have 

I'm sorry. If there are specific reasons, I'd sure 

like to know what they are. 

THE HEARING OFFICER: Go ahead. 

MR. STRATTON: Sure. This hearing has already been 
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continued with a stipulation to a specific date. As you 

know, the hearing was originally scheduled for June 21. At 

Mr. Fishback's request, we stipulated to a 30-day 

continuance to today, July 20, the date that Mr. Fishback 

agreed to. 

The purpose of the continuance as stated in the 

first request was that Mr. Fishback's legal counsel had a 

conflict and was unable to attend. We don't think the 

continuance is necessary. Mr. Fishback has had at least six 

weeks to prepare for the hearing. And in fact, two days ago 

we received a 20-page brief in a folder with all of their 

exhibits and their arguments in response to our responses to 

statement of issues that we submitted to the hearing officer 

June 6. 

Moreover, there are some public health and 

environmental issues associated with this project. The 

Integrated Waste Management Board has developed statutes and 

regulations to address the handling, storage, and disposal 

of solid waste. There are potential adverse impacts to 

public health and the environment from those activities if 

they're not permitted. 

The whole basis of issuing the cease and desist 

was that Mr. Fishback was operating a solid waste disposal 

facility without a permit. So in the absence of this 

permit, there is a potential impact to public health and the 
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environment. 

And a continuation is prejudicial to the County. 

The County -- There's a cost associated with it. And it's 

not to the County; it's to the citizens of Ventura County --

for the court reporter, for staff time, the exhibits, and 

also the inconvenience to the public. 

This is the second time that they've been notified 

of this hearing. So for those reasons, we object to the 

continuance of the hearing. 

THE HEARING OFFICER: Okay. Ms. Neiswender? 

MS. NEISWENDER: The issues brought up by 

Mr. Stratton concerning public health contradict his prior 

statement that there is nothing out there but concrete and 

clean fill. If there's nothing out there but dirt, 

there's -- and fully cured concrete, rubble, brick, then 

there certainly is no public health danger at all. 

What you're dealing with here is not a question of 

hazardous waste site or a garbage dump. You're dealing with 

something that is merely the utilization of clean fill in 

hillside stablization work, which I would like to remind the 

hearing officer, is fully permitted by the Resource 

Conservation District. 

As a result, there really isn't a public health 

question. I understand that there is a question about the 

inconvenience to the public because they have arrived here 
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with the hopes of testifying today. But again, I would -- I 

would suggest that perhaps the way to get around that is to 

have people have the opportunity to speak today. And if we 

can continue it a short time to enable Mr. Fishback's 

experts to arrive, then perhaps they can come back if they 

wish to. And if they want to speak their piece today, they 

can take care of that today and that would resolve that 

problem. 

THE HEARING OFFICER: What is it that you expect 

the witnesses that aren't able to be here today to 

contribute to the -- What -- What will they speak to? 

MS. NEISWENDER: Specifically, Mr. Eowan is a -- an-

expert in the waste management act. He's a former employee, 

highly placed staff person at the waste board, has a vast 

amount of experience in interpreting these regulations and 

applying these regulations on a statewide basis. And I 

think that his testimony as an expert in this field would be 

very helpful. 

THE HEARING OFFICER: Okay. Where is Is he 

here in Southern California? He has to travel 

MS. NEISWENDER: He's in Sacramento. 

THE HEARING OFFICER: He's in Sacramento. 

MS. NEISWENDER: Yeah. And Mr. Astor, who is, 

again, an expert, but he's an expert in the legal side of 

things, he's in Orange County and told us that he just 
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couldn't do it today. 

Part of the reason that we didn't notify you 

earlier is we kept trying to -- to get them to be able to 

free themselves up to get to get here for today's hearing 

and unfortunately could not do that, despite efforts. 

So... 

THE HEARING OFFICER: My inclination is to stand by 

the initial decision I made. 

Go ahead and proceed with what we can today, give 

public comment time. I'll give you a chance to contact your 

client. 

MS. NEISWENDER: Just literally a minute. 

THE HEARING OFFICER: That's fine. And then we 

will reconvene to hear these two other expert witnesses at a 

later date. 

But I will wait till the end of the proceedings 

today to take the public comment because I do want them to 

hear the presentation today first. And then you're welcome 

to come back to hear the expert witnesses and comment again. 

(Pause in proceedings.) 

THE HEARING OFFICER: We're going to kind of talk 

about the conduct of the hearing. This is unique compared 

with other hearings that I've done as hearing officer. So 

there are special rules that apply. 

Each party has the right to call and examine 
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witnesses, introduce exhibits, cross-examine opposing 

witnesses on any matter relevant to the issues. 

This is an administrative hearing and, therefore, 

not -- not to be conducted according to strict technical 

rules relating to evidence and witnesses. Any relevant 

evidence will be admitted to the record. Irrelevant or 

unduly repetitious evidence will be excluded. 

A written decision based on the findings will be 

issued following the hearing within 30 days after it's 

reconvened. 

Have both sides had a chance to review the briefing 

materials? And are you going to accept or object to any of 

the material that has been proposed to be introduced? 

MS. NEISWENDER: I believe that we're the only ones 

who put together an evidence book. 

MR. STRATTON: You're referring to the briefing 

information I received two days ago -- 

THE HEARING OFFICER: Yes. 

MR. STRATTON: -- from Ms. Neiswender? 

THE HEARING OFFICER: Are there any parts of it 

that you object to being introduced? 

MR. STRATTON: I don't object to it, but I want to 

make some comments to it -- 

THE HEARING OFFICER: At the time that it's 

introduced? 

40 
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MR. STRATTON: Yes. 

THE HEARING OFFICER: Okay. Have you had a chance 

to see the materials that the County intends to introduce as 

exhibits? 

MS. NEISWENDER: No. No one has given me anything. 

MR. STRATTON: Those are the -- You're referring 

to the June 6 submittal -- 

THE HEARING OFFICER: Yes. 

MR. STRATTON: Yes. They've received a copy of 

that. 

MS. NEISWENDER: Oh, that submittal. 

Okay. Yes. I'm sorry. 

MR. STRATTON: I'm assuming that's what you're 

talking about. 

THE HEARING OFFICER: Yes. I'm sorry. Yes. 

MR. STRATTON: Yes. You have a copy of that. 

MS. NEISWENDER: Yes, I do have a copy of that. 

THE HEARING OFFICER: Exhibits 1 through 9? 

MS. NEISWENDER: I'm sorry. That is mostly 

statutes and letters. So, yes, all of that's fine. 

THE HEARING OFFICER: No objection to anything 

that's in that? 

MS. NEISWENDER: No objection. 

THE HEARING OFFICER: Okay. I'm going to start by 

letting each side make an opening statement. Begin with the 
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County representative of the LEA? 

MR. STRATTON: Sure. Well, for the record, my name 

is William Stratton. I'm representing the County of Ventura 

Environmental Health Division. 

For the public's benefit, and for those not 

familiar with the Environmental Health Division, the 

Environmental Health Division has been designated by all of 

the cities in Ventura County, as well as the county board of 

supervisors, as the Local Enforcement Agency -- the LEA --

for the enforcement of solid waste statutes and regulations, 

as well as the local solid waste ordinance concerning the 

storage, handling, and disposal of solid waste in 

Ventura County. 

This designation has been certified by the 

California Integrated Waste Management Board. And, as such, 

the LEA has the authority and responsibility to make 

decisions and determinations as to how state and local 

regulations apply to the storage, handling, and disposal of 

solid waste throughout Ventura County. 

On May 11, 2006, the Environmental Health Division, 

as the LEA, issued a Cease and Desist Order to a Mr. Wayne 

Fishback for operating a solid waste disposal facility 

without a solid waste facility permit in violation of the 

California Public Resources Code known as PRC. 

The Cease and Desist Order is identified in your 
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1 June 6 packet as Exhibit 4. The issuance of the Cease and 

2 Desist Order was based on the following determinations from 

3 the LEA: Construction and demolition base, and inert 

4 material including concrete bricks, stucco, and other 

5 similar material delivered to Mr. Fishback's property and 

6 disposed on the property are defined in PRC Section 40191(a) 

7 at Solid Waste. The relevant sections of the PRC are found 

8 in Exhibit 2, page 86. 

9 MS. NEISWENDER: Sorry, Bill. Could you give me 

10 the code section again 

11 MR. STRATTON: Sure. 

12 MS. NEISWENDER: -- because you only gave me four 

13 digits and there's five in the Code. 

) 14 MR. STRATTON: Well, 40191. 4-0-1-9-1. 

15 MS. NEISWENDER: Thank you. 

16 MR. STRATTON: Okay. And those are in Exhibit 2. 

17 Mr. Fishback -- The LEA determined Mr. Fishback is 

18 operating or is allowing the operation of a solid waste 

19 facility on his property as defined in PRC Section 40194. 

20 "No person --" Pursuant to PRC Section 44002(a)(1), "No  

21 person shall operate a solid waste facility without a solid 

22 waste facility permit as required by PRC." 

23 Based on this determination, PRC Section 44002(b) 

24 states that if the LEA determines that a person is operating 

25 a solid waste facility without a solid waste facility 
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1 permit, the LEA shall immediately issue a Cease and Desist 

2 Order. Thus on May 11, 2006, the LEA, pursuant to the 

3 requirements of the PRC, issued a Cease and Desist Order to 

4 Mr. Wayne Fishback. 

5 In accordance with PRC Sections 44307 and 44310, 

6 any person subject to enforcement actions taken by the LEA, 

7 may request a hearing before the LEA hearing officer. 

8 And on May 26, 2006, Kate Neiswender on behalf of 

9 Wayne Fishback, submitted an appeal from the Cease and 

10 Desist Order as well as a statement of issues. And that's 

11 found in Exhibit 5. 

12 That concludes our opening remarks. 

13 MS. NEISWENDER: Mr. Stratton relies on a code 

14 section, 40191, that has already been interpreted by the 

15 courts of California. It is mentioned in our brief. There 

16 is so little case law on the Waste Management Act. But 

17 there is one that is a Supreme Court case. It's a case that 

18 we discuss in detail in our brief. It's in that the Supreme 

19 Court looked at this exact argument that the LEA is making 

20 today and said that the argument is not valid under these 

21 circumstances. 

22 Now, the code section that he talks about is that, 

23 all items enumerated in this code section, including the 

24 construction and demolition materials -- inert materials 

25 that Mr. Stratton just referenced -- that those materials 
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are waste. And that word is very important because it is --

it is what this entire hearing hangs on. 

But the Supreme Court said that all the items 

enumerated in that code section, 40191(a), are not waste. 

There's a -- The Supreme Court said it better than I do. 

The Court said, "The view that all items enumerated 

in Section 40191(a) are waste regardless of their value and 

whether they have been discarded is called into question by 

the many types of items enumerated. 

"For example, the statute refers to paper. This 

can refer to all paper. However, only if the item is taken 

out of context and without consideration of value or the 

statute's stated limitation that it applies only to 

discarded materials. 

"A piece of origami, a collector's autograph 

collection, or a watercolor painting are each indisputably 

paper. But we doubt anyone would seriously contend that 

such an item is waste. The obvious, intuitive, and correct 

response to the contention would be that the property has 

value and the owner has not discarded it if he sells it, 

that the property has not become waste." 

Now, we have detailed this. And we go into in fact 

more from that case in the brief at page 13 to 14. But what 

we -- What we need to point out at the onset of this 

hearing, is that the basic dispute between the Fishbacks and 
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the LEA is whether or not this material is waste. And the 

Supreme Court has indicated that if it's not discarded, it's 

not waste. 

Now, in that particular case, in Waste Management 

versus Palm Springs Recycling case, what they were looking 

at was the question of recycled materials. Can someone take 

bottles and cans from their house and bring them to a 

recycling center and say, "Here, give me money for these" or 

is all material that is generated of that type listed in 

40191(a), is that all waste and therefore subject to a 

franchise agreement that Waste Management had in the city of 

Palm Springs? 

The Court said no. If the owner decides to keep 

it, if they want to keep those bottles and cans, if they 

want to keep that material, even though it's listed in the 

statute as potentially waste, if they keep it and sell it or 

they keep it, don't discard it or they sell it, it's not 

discarded and therefore not waste, never enters the waste 

stream. 

And that's what these materials are. The people 

who bring these truckloads of construction and demolition 

material to the Fishback ranch, those folks are not 

discarding the material. They're not taking it to a dump. 

It's not being put in a trash can out in front of somebody's 

house. It's not waste. And this is where the basic problem 
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between the two of us is. 

The -- The Court, interestingly enough, spent a 

lot of time talking about discarding and whether or not 

there's waste -- you know, whether something becomes waste. 

And I strongly urge the hearing officer to go through this 

brief because we tried to be as clear as possible on the 

single case out there that talks about this. 

But then we'd also like to refer you to these 

incredible websites that we've quoted from and that we've 

also attached as hearing materials. These are the websites 

from the Integrated Waste Management Board and from the 

County of Ventura that talk about, in detail, we want to 

divert materials from the landfills. We want reuse 

encouraged. We want to enable people to utilize these 

construction and demolition materials outside the waste 

stream. And in fact, if you look at Tab 16 in your binder, 

you'll see pages and pages and pages pulled right off 

Ventura County's own website as to materials that are being 

diverted from the waste stream and that are available for 

reuse. 

"Reuse" and "recycling" are often used 

interchangeably, but they're not the same. They are 

different. A reuse material is something that does not need 

to be processed. If you take your coke can and you give it 

to recycler, they have to do something with that to turn it 

SR 
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into a material that can be utilized again. 

On the other hand, construction demolition 

materials, it does not have to be processed. It can simply 

be incorporated into a work of construction. And that's 

where this has gone. 

The RCD, the Resource Conservation Division, has a 

mandate, just as EHD has a mandate, as your department has a 

mandate, as every other county department has a mandate. 

They have a mandate to improve the agricultural resource 

base in the County of Ventura. In order to do that, they 

are the ones that monitor, enforce, and process permits 

under the HECO, the Hillside Erosion Control Ordinance. 

We have included at Tab 1 a complete copy of the 

HECO plan that was approved for Wayne Fishback. And at 

Tab 2 is the HECO ordinance. 

The HECO allows the use of construction and 

demolition materials in an approved plan put together and 

monitored by the engineers at RCD. And that plan, as noted 

in some of the letters from RCD to the Environmental Health 

Department, that plan is more carefully watched than some of 

the things that happen at EHD. 

In fact, one of the letters that was sent by Dale 

Dean of RCD to EHD says, No, we carefully monitor this 

stuff. We not only monitor it, but we engineer the fill. 

We make sure that everything that happens is most protective 
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of the resource -- the agricultural resource -- and that 

there is no problems. An RCD plan has not only an erosion 

control plan, a sediment control plan, storm water pollution 

runoff, nutrient management, pest management This is --

The plan itself is almost an inch thick. It goes into great 

detail as to what can and cannot be allowed on that 

property. And we have one agency, the County of Ventura, 

saying yes, Mr. Fishback, you can do exactly what you 

want -- what you want to do here using these materials. 

This is how you do it. This is the engineering specs that 

we need. We need these hydrology calculations. Everything 

has been done according to the HECO ordinance. And now EHD 

steps in and says, Wait, because C & D materials --

construction and demolition materials -- are listed in our 

statute, therefore, we have control over this and you have 

to get a permit from us. 

But it's not waste. It doesn't become waste unless 

it is discarded. So this is going to, I'm sure, unfold a 

little bit more as the hearing progresses. But that is the 

basis for our dispute. And that's where the problem lies. 

The letters between RCD and EHD are most instructive. Where 

RCD is saying, No, we know what we're doing. This is the 

correct way to proceed. And EHD is saying, Well, it's 

waste. But it's never been discarded. Just like the cans 

and bottles in the Waste Management case, this stuff was 
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never thrown away. 

2 With that, I would allow it to proceed. 

3 THE HEARING OFFICER: Do you have witnesses? 

4 MR. STRATTON: No, but I'd like to respond to some 

5 of the comments. Is there a rebuttal period or -- 

6 THE HEARING OFFICER: I don't think to an opening 

7 statement, no. 

8 MR. STRATTON: Okay. 

9 THE HEARING OFFICER: But you can certainly 

10 address -- 

11 MR. STRATTON: Okay. 

12 THE HEARING OFFICER: -- the contention in your 

13 presentation. 

14 MR. STRATTON: A couple things that I think need to 

15 be clarified in this proceeding: With respect to the court 

16 case that Ms. Neiswender refers to, that clearly indicated 

17 that recyclable material, i.e., the cans, the bottles that 

18 were in question at the time, were not waste as long as it 

19 wasn't put in the trash can out on the curb, and that Waste 

20 Management had a franchise agreement to take that material 

21 once it was in the can and take it to one of their 

22 facilities. 

23 The court case indicated that until that material 

24 is discarded, there is some value to it, and they referred 

25 to the origami paper. And we all agree, there's probably 
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value to that. But when you put it in a trash can, or when 

you give it up, then there is no value. It becomes waste. 

The issue here has to do with deposition. What 

happens to that material? Are the property owners, are the 

people that actually own that material bringing it to 

Mr. Fishback's property? We have records submitted by 

Mr. Fishback indicating that it is actually being hauled by 

trucking companies. So somewhere the property owner has 

given up ownership of that and has turned it over to a 

contractor or a trucking company to do with it what they 

want to do with it. 

What's happening is that material then is being 

taken to Mr. Fishback's property. So we're looking at the 

final deposition of this material, it is defined in the PRC 

as solid waste. And what Mr. Fishback is doing is 

depositing this material on his property. 

The court case was between Waste Management as a 

solid waste company and a recycling company. That was 

the -- That was the argument. Well, the recycling center 

is a business. They're in the business of receiving 

source-separated, recyclable materials and doing something 

with it and returning those to the economic mainstream for 

some other product. 

Mr. Fishback, as far as I know, is not operating a 

business. He's disposing solid waste on his property. He's 
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not a recycling facility as described in this -- 

MS. NEISWENDER: Did I misunderstand that there was 

not going to be a rebuttal to the opening statement? That's 

what I heard you say. 

THE HEARING OFFICER: He apparently is addressing 

something that's been entered in evidence and wanting to 

make a statement as to its relevance. 

MR. STRATTON: It's stated in the brief. 

THE HEARING OFFICER: It is more -- appears to be 

more of an argumentative type of argument that would be 

reserved for closing. But perhaps maybe if the County has 

witnesses, you should put them on first, and then and 

then you can make all these arguments at the end. 

MR. STRATTON: We -- The County doesn't have any 

witnesses at this time. 

THE HEARING OFFICER: Okay. Going on the opening 

examine, the briefing materials, and then closing? 

MR. STRATTON: Yes. 

THE HEARING OFFICER: Okay. Do you have witnesses? 

We're waiting on Mr. Fishback. 

MS. NEISWENDER: Mr. Fishback has verified the 

statement of facts in the brief. You'll see at page 21 or 

whatever of the brief, the last page has a verification on 

it. 

We would submit that all the facts in the brief 
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have been verified and we would submit those in lieu of 

testimony just because I don't have my client here. We 

could -- 

THE HEARING OFFICER: I understand. 

MS. NEISWENDER: There hasn't been any objection to 

the facts stated in the brief or to the material submitted. 

So we would suggest that all those be accepted by the -- the 

hearing officer. 

THE HEARING OFFICER: Okay. He indicates in that 

that he declares under penalty of perjury that the foregoing 

is true and correct. Is that acceptable to the -- 

MR. STRATTON: Yes. 

THE HEARING OFFICER: -- LEA? 

MR. STRATTON: If I can ask a question, if we 

have -- We don't have witnesses, but we may have -- we do 

have exhibits that we want to introduce. Is that 

appropriate to do that at this time or do you want to wait? 

THE HEARING OFFICER: Beyond the materials that 

came with your -- 

MR. STRATTON: Beyond what we submitted to you on 

June 6, I guess. 

THE HEARING OFFICER: Okay. Are these exhibits 

been reviewed with -- 

MR. STRATTON: No. 

THE HEARING OFFICER: -- Ms. Fishback's counsel? 

a 
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MR. STRATTON: No. But we will provide -- 

THE HEARING OFFICER: So -- Okay. The foundation 

for introducing them. 

Okay. That's fine. You can make that certainly 

part of your presentation. 

MR. STRATTON: Sure. In my opening, I indicated 

that we, the LEA, determined that the material being 

received at Mr. Fishback's property was defined in the PRC 

as solid waste. And what we wanted to do was introduce --

There are three areas that we're talking about at 

Mr. Fishback's property where this material was deposited. 

And what I'd like to do is introduce this photograph. And 

we have copies for all. 

Ms. Neiswender as well, submit that to the hearing 

officer. 

This is what is referred to as -- 

MS. ANDREWS: I have to stop the hearing. I need a 

copy of what you're looking at or I'm going to stand over 

Mr. Delperdang's shoulder, which I'm sure he doesn't want me 

to do. 

MR. STRATTON: No. No, I'll pass them on for you 

to review them. I don't even know what the proper order of 

this is, whether I should see it first or you. 

MS. ANDREWS: I don't -- I don't care as long as I 

see it. 
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THE HEARING OFFICER: That's fine. This is 

identical. 

MS. ANDREWS: Okay. Great. 

THE HEARING OFFICER: Thank you. 

MR. STRATTON: And if you notice at the top of 

that, it refers to Area 3. What I'd also like to do is 

introduce a aerial photograph. And that's a big one we'll 

have to pass around. 

THE HEARING OFFICER: Okay. We don't have two. 

MR. STRATTON: We don't have copies made of that. 

THE HEARING OFFICER: Okay. That's fine. 

understand. 

MR. STRATTON: Actually, I want the larger one with 

the -- with the Area 1, 2, 3. 

The photograph that I just gave to you was taken on 

February 22. Ms. Neiswender was present. Staff Amalia 

(phonetic) was present as well. And he took that photograph 

of what we call Area 3. 

The photograph is representative of the material 

that Mr. Fishback has used on his property. As you can see, 

there appears to be concrete, there's some rebar. And that 

was representative, at least in Mr. Fishback's 

representation to us, of the material that was used for 

these activities on his property. 

THE HEARING OFFICER: Is this identical to the one 

20 
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that you have? 

MS. NEISWENDER: Yes, sir. Although, I -- I -- I 

have to comment that it's almost impossible to determine 

what you're seeing from this aerial this high up. I'm not 

sure what exactly we're trying to prove with something like 

this. 

MR. STRATTON: What we're trying -- 

I need the larger one. 

What this •indicates is that there are three areas 

in question that the Cease and Desist Order was issued 

for -- Area 1, Area 2, and Area 3. When we visited the site 

with Mr. Fishback and his representatives, they took us to 

these three areas. We took -- The photograph that you see 

was taken at Area 3. And that indicates the -- What's the 

name of this one? 

This is another exhibit we have of that same 

Area 3. 

THE HEARING OFFICER: I don't want her looking over 

my shoulders. 

MR. STRATTON: You can use the orange cones as a 

reference. They're to the right of the photograph that 

Ms. Neiswender has. 

MS. NEISWENDER: Well, this is the area that you 

were told was stock-piling areas? 

MR. STRATTON: No, this is the area I told -- you 
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were we were told that it had been completed was the 

first area to be completed and you had moved on to Areas, 

what we're calling, 1 and 2. 

MS. NEISWENDER: Stock-piling area. 

THE HEARING OFFICER: I'm sorry. Do you want to 

see this? 

Objection to the introduction of the pictures? 

MS. NEISWENDER: No. There will be testimony on 

it. 

THE HEARING OFFICER: Okay. 

MR. STRATTON: Is it a -- Ms. Neiswender indicated 

that or made reference to a permit in the HECO plan that 

was submitted. Is it appropriate to discuss that now, or 

should we -- 

THE HEARING OFFICER: Go ahead. Do it. 

Do you have any objection to discussing 

MS. NEISWENDER: No. I mean, I'm assuming that 

they're presenting their case at this point. 

THE HEARING OFFICER: Yes. 

MS. NEISWENDER: We will -- We'll just hold off 

and present testimony in rebuttal when the time is right. 

THE HEARING OFFICER: Okay. 

MR. STRATTON: Ms. Neiswender indicated that the 

Resource Conservation District has issued a permit to 

Mr. Fishback for certain grading or hillside erosion control 
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activities on the property. Well, factually, that's 

incorrect. RCD is not a permitting body. They don't issue 

permits. What they do is approve hillside erosion control 

plans and they enter into agreements with property owners --

it's called a cooperative agreement -- which allows RCD to 

go on the property. 

I've had discussions with the chairman of their 

board, as well as Dale Dean who have indicated that they 

don't issue permits. So I just wanted to clarify that. 

Two, there's an issue of timing here. The Cease 

and Desist Order that we issued is based on these three 

areas. The -- And it's true that the Resource Conservation 

District has approved a HECO plan for Mr. Fishback. That 

approval was issued in June of 2006. And that approval -- 

THE HEARING OFFICER: I'm sorry. What -- Remind 

me. Refresh my memory. I know it's in here. What was the 

approval date? 

MR. STRATTON: The approval was, I believe, June 

15. The actual review and approval sheet has "Dated June 

21" on it. And that was signed by the president of -- 

MS. NEISWENDER: It was -- I think you're off by a 

month. It's May 15. The letter is in -- at Tab 1 in your 

binder, the letter approving the plan. The letter is dated 

5-15. 

There you go. The letter is dated 5-15. The 
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approval took place on May 9. 

MR. STRATTON: What happened at What happened 

at May 9 was the RCD agreed to accept the plan and entered 

into a cooperative agreement. I was at that hearing. 

I'm only going by what is in Tab 1. And I'm 

referring to the third page in Tab 1 that indicates an ASID 

(phonetic) review and approval sheet for the hillside 

erosion control plan. And it's dated June 21 and June 19 by 

the NRCD. 

My only point here -- and I don't think the dates 

are The specific date, is that critical? What I do want 

to point out, however, is that in Chapter 2 in this plan, on 

page 1 of 3,.it indicates that the schedule of works for 

this plan is to begin June 2006 and to be completed in one 

year. 

So the HECO plan that has been provided here is for 

future fill activities on this property. It doesn't address 

these three sites to which the Cease and Desist Order was 

issued. 

And at the May 9 RCD hearing, the board's action 

was that the plan and the approval of the cooperative 

agreement was to be move forward from that date. It was not 

to deal with these three existing areas. So that's just a 

clarification with respect to the HECO plan. 

THE HEARING OFFICER: Your cease and desist order 
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involved Areas 1, 2, and 3. The HECO plan is for the entire 

property. 

MR. STRATTON: The HECO plan is for three separate 

other areas. 

THE HEARING OFFICER: Okay. 

MR. STRATTON: And the HECO plan, regardless of 

whether a property owner has a HECO plan is irrelevant to 

the issuance of a Cease and Desist Order or the solid waste 

statute and regulations that are in place. 

For example -- And I think that's true for 

any permits. For example, Simi Valley landfill has a 

permit -- waste discharge permit from the Regional Water 

Quality Control Board. They have an air pollution control 

permit. They don't have a local land use permit, CDP. That 

doesn't mean they can operate, because they need a permit 

from the LEA, a solid waste factilities permit. 

So by obtaining an approval or permit from one 

governmental agency doesn't absolve them from obtaining 

permit from another regulatory agency. 

THE HEARING OFFICER: Okay. You're saying your 

requirements are in harmony with the other agency's 

requirements with respect to this property. 

MR. STRATTON: I don't -- I'm not saying they're 

in harmony. I'm just saying those are separate bodies of 

law with separate requirements that have nothing to do with, 

IP& 

FRAZEUR COURT REPORTERS - REALTIME TRANSCRIPTION 
(805)582-0455 (866)FRAZEUR 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

) 14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

are irrelevant to -- 

THE HEARING OFFICER: You don't believe they 

conflict. 

MR. STRATTON: -- our statutes and regulations. 

THE HEARING OFFICER: You don't believe they 

conflict. 

MR. STRATTON: I don't believe they conflict. 

THE HEARING OFFICER: Okay. I didn't mean to take 

off course. Go ahead. 

MR. STRATTON: That's okay. Yeah. 

The whole basis -- And I think -- The whole basis 

of the issuance of the cease and desist for us is very 

simple. It's very linear. 

Is this material solid waste? Clearly, in PRC, 

it's defined as solid waste. 

Is there final deposition of reuse materials on the 

property? Yes, there is. 

Based on that, the Environmental Health Division as 

the LEA had no other recourse under the PRC but to issue a 

Cease and Desist Order. 

THE HEARING OFFICER: Do you have other exhibits, 

witnesses, or statements? 

MR. STRATTON: I have no other comments or 

exhibits. I'll be happy to answer your questions if you 

have any. 
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THE HEARING OFFICER: I didn't mention at the very 

beginning, but unlike a lot of hearings, the hearing officer 

has the responsibility to ask questions that clarify 

understanding. I've kind of sort of been asking questions 

right along. I don't have any -- have any others. 

Are you ready to proceed? 

MS. NEISWENDER: Yes. Sitting next to me is Phil 

Sherman. I don't know if you want to swear witnesses or how 

you want to proceed on this. 

THE HEARING OFFICER: Yeah. I just have a short 

affirmation. 

Do you solemnly swear that the evidence you shall 

give in this matter shall be the truth, the whole truth, and 

nothing but the truth? 

THE WITNESS: I do. 

THE HEARING OFFICER: Would you state your name for 

the record. 

THE WITNESS: My name is Phillip Sherman, 

S-h-e-r-m-a-n. 

/// 

/// 

/// 

/// 

/// 

PHILLIP SHERMAN, 
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having been first duly sworn, was 

examined and testified as follows: 

EXAMINATION 

BY MS. NEISWENDER: 

Q. Mr. Sherman, what is your specialty? What is your 

expertise? 

A. I am a consulting engineer presently employed by 

Hawks & Associates. 

Q. How many years have you 

A. Probably the majority of my work is grading plans. 

Yes. 

Q. Have you worked with the Resource Conservation 

Department before? 

A. Yes. I've been involved in the HECO program, 

basically since it was initiated. 

Q. And how long ago was that? 

A. I don't know. Ten years, maybe? 

A. Were you involved in in helping Mr. Fishback 

prepare his HECO plan? 

A. The plan that has been approved is my plan, yes. 

I -- I put it together. And I did -- 

Well, let me rephrase. I did the engineering-part. 

The conservation part is done by Resource Conservation 
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District. 

THE REPORTER: I'm sorry, Mr. Sherman. It's 

difficult to hear. 

THE WITNESS: Pardon? 

MS. NEISWENDER: You need to speak up. 

THE REPORTER: "The conservation plan..." 

THE WITNESS: The conservation part of the plan is 

done by the Resource Conservation District. I did the 

engineering part of the plan. 

BY MS. NEISWENDER: 

Q. Now are you very familiar with the Fishback ranch? 

A. Probably as familiar as anyone. I've been out 

there too many times. 

Q. Do you recognize the photo that was presented to 

the hearing officer as Exhibit 10-G? 

A. It looks very familiar, but I can't tell you 

exactly where it is. It looks like it's pretty -- 

MS. NEISWENDER: Perhaps if I could have 10 Is 

it "F"? 

Thank you. 

Q. Mr. Stratton is telling us that 10-G was taken at 

the site of 10-F. 

A. So it would be down around -- around the -- This 

is the area that Mr. Fishback has said he wants to use as a 

staging area for producing aggregate. 

mg 
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Q. Now, so this -- all this area Was the grading 

completed on this area? 

A. I was under the impression that -- that the grading 

part of the plan was -- was one of the initial ones that he 

did under his first 10 percent clause of the HECO program. 

I had requested some more work to be done on the face of the 

slope to -- to make sure it was stabilized before we 

actually walked away from it. 

Q. So your -- your job out at the ranch, then, was to 

ensure that the engineering was correct for stabilization. 

A. Well, basically, yes. 

Q. The -- You mentioned the exemption, the 10 percent 

exemption. 

We would refer the hearing officer to Tab 2, 

page 6? 

Can you explain to the hearing officer, 

Mr. Sherman, what the 10 percent exemption is. 

A. See, when the -- When the HECO plan was approved 

by the board of supervisors, the main reason for the HECO 

plan is to -- 

MS. NEISWENDER: Did you find -- I'm sorry. 

THE HEARING OFFICER: No, I'm looking through 

definitions. What are we -- 

MS. NEISWENDER: Okay. Page 6 -- 

THE WITNESS: Page 6. 
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MS. NEISWENDER: -- 2.011. It should say "Page 6" 

right at the bottom. 

THE HEARING OFFICER: Okay. In your -- 

MS. NEISWENDER: Tab 2. 

THE HEARING OFFICER: -- exhibit, Tab 2, page 6. 

MS. NEISWENDER: It will say -- And it actually 

has the numeral 6 at the bottom. 

THE HEARING OFFICER: Thank you. Okay. 

MS. NEISWENDER: And then it's the first section 

on first full paragraph at the top. It says 

THE HEARING OFFICER: "Exceptions." 

MS. NEISWENDER: -- at Section 2.011, "Exceptions." 

THE HEARING OFFICER: Okay. 

MS. NEISWENDER: And he's explaining subdivision A. 

THE HEARING OFFICER: Okay. 

BY MS. NEISWENDER: 

Q. Go ahead. 

A. Would you agree -- You're probably familiar. The 

HECO plan was put together to help the agricultural 

community not have to go through all the expense of a 

structual grading plan, because you don't really want a 

structual grading plan for agricultural operations. You 

want the rainfall to infiltrate. You want the soil to be 

able to support vegetation. 

Q. Now a structural grading plan, what's the 

441 
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compaction rate on a structural grading plan? 

A. Usually, 95 percent because you're going to put a 

building on it. 

Q. Right. And And under those circumstances, 

what -- what kind of compaction would you want for an 

agricultural operation? 

A. Not over 85. 

Q. So that the rain can penetrate. 

A. Right. But anyway, in -- when the board approved 

this plan, they included this Section 2.011 exemption. And 

it-reads, "An approved plan shall not be required during a 

period of 12 consecutive months if the work meets any of the 

following conditions: A, the area of clearing of native 

vegetation, excavation, fill, or combination thereof does 

not exceed 10 percent of the parcel or 25 contiguous acres 

or land under one owner, whichever is less." 

Q. So the areas that Mr. Fishback was working on, were 

those more than or less than 10 percent of the overall 

ranch? 

A. So when he first started this operation, he went to 

Resource Conservation District, and they basically told him, 

"You don't need a plan because you're under 10 percent." 

Then when all this -- this flak came together -- I was 

I was hired after he started this operation, after 

everything came down that people were concerned. Then we 

kriv 
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went back to Resource Conservation District, explained to 

them what the operation was. They went back into the same 

clause and said, "You're under 10 percent. You don't need a 

plan." 

And we -- And we basically said, "We want a plan 

because we need a paper trail. Let's say we got 11 percent. 

I don't care. Whatever. We will put a plan together." And 

they agreed at that time that, yeah, we could put a 

That's why the plan was not put together until 2006. 

Because prior to that time we were told by the agency 

administering the ordinance, we didn't need a plan. And 

that's where we're at today. 

MS. NEISWENDER: Okay. The -- Just so that the 

hearing officer is aware, if you go to Tab 1 -- and it's the 

fourth page in -- the actual review and approval sheet notes 

that the application date was November 3 of '05. And the 

approval date, "Date Signed," it says, typed portion at the 

top, May 9, 2006. So this was not something that was 

prepared simply in response to the EHD involvement. 

Q. Mr. Stratton indicated that the areas of 1, 2, and 

3 that are on the map the aerial map -- that those are 

not included in the HECO plan. Is that correct? 

A. They're included on my plan; but the way the HECO 

plan was approved, those areas will not be touched until all 

the problems are resolved. 

SQ 

FRAZEUR COURT REPORTERS - REALTIME TRANSCRIPTION 
(805)582-0455 (866)FRAZEUR 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 



1 

) 2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

) 14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. But they are a part of the plan. 

A. They're on the plan, yes. 

Q. Are there other areas as well? 

A. Yes. 

Q. So the work that will commence in June of '06 is 

work on different areas. 

A. Work on new areas that were added to the plan in 

order to, you know, enhance the -- the operation that 

Mr. Fishback is putting together. 

Q. Now, these photographs that The photograph 

10-G, the one that shows a lot of concrete sitting on top of 

the ground, is that what a finished area looks like? 

A. No. 

Q. What does one look like? 

A. What -- What -- What Wayne is doing, is -- is he 

had access to broken concrete, and he's using it to 

stabilize the slope. 

Q. Right. 

A. Okay. Once -- Once we have a stable slope, then 

OUT plan, and what I told him, is that this would be covered 

with a growing medium. And basically the slope would be 

turned back to look as natural as possible. And the area 

above it, the flat area that is generated, would become 

pasture. That's the main -- the main -- 

THE HEARING OFFICER: I'm not real clear. This 
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1 material is then going to be removed or it's going to be -- 

2 THE WITNESS: No, it will be covered. 

3 THE HEARING OFFICER: Okay. 

4 MS. NEISWENDER: But this What we're trying to 

5 point out is that that picture is -- is misleading. That's 

6 not what the finished areas look like. The finished areas 

7 are dirt. And they're going to be sewn with pasture land. 

8 In fact, the entire reason for the RCD permit, as indicated 

9 on the permit itself, is to create pasture land. 

10 When -- There are three areas that are in 

11 question. We indicated in the brief that -- that those 

12 areas were the result of hillside erosion due to the heavy 

13 rains of the winter of '04 to '05. 

14 Q. What's the work that was done to limit the erosion 

15 and to stabilize those hillsides? Can you describe that for 

16 the hearing officer? Unfortunately, he hasn't seen the 

17 site, so he's at a disadvantage. 

18 A. Maybe we ought to go up there. 

19 When Wayne started there was -- This area, it's 

20 very steep. It's the top of the watershed. And when 

21 Mr. Fishback started, there were some existing landslides 

22 that he removed and stabilized. And in the areas where he's 

23 putting in the fill, all vegetation is stripped. The toe of 

24 the fill is keyed in because that's that's my 

25 requirement. The remainder of the slope was put in as if it 
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was an agricultural fill. 

Q. When you say "keyed in," "the toe is keyed in," 

maybe you better define that term. Sorry. 

THE HEARING OFFICER: The toe is the end of the 

slide. 

THE WITNESS: Yeah. When you're -- When you're 

building a fill on a slope, usually the criteria of the 

slope is steeper than 5 percent. You'll dig a small trench 

the width of a equipment blade down 2, 3, 4, 5 feet until 

you come to some material that's fairly stable and then 

you'll put the material back in level as opposed to on that 

slope so that you're you're eliminating any possibility 

of generating a slip plain when you add the extra dirt above 

it. It's standard procedure for -- for a structural fill. 

And even though we're an agricultural fill, I want that toe 

to be structurally safe. I don't want this to sometime 20, 

30, 40 years down the road decide that it's going to move 

down the canyon. 

Q. Were there any actions taking -- taken to deal with 

sediment runoff or water quality issues? 

A. We have generated some erosion control basins and 

sediment basins. Part of the -- That's not shown on this 

picture, but part of the rock that is put in there -- some 

natural, some concrete -- is a lined channel out of these 

basins. 
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But the attitude that we're taking is that no 

soil-laden water should leave the property. We'd like to 

have the situation better than the before-condition because, 

once it's put together, it will be used for an agricultural 

operation, so you do have agricultural waste that you don't 

want to -- to wash downstream. 

So yes, we have basins to capture the water so it 

will be naturally cleaned up before it leaves the property. 

Q. You mentioned that you've done a number of other 

HECO plans. 

A. Yes. 

Q. In the other HECO plans, was -- did you ever have 

construction and demolition materials utilized in those 

plans? 

A. No. This is the first one that's used -- I guess 

what you call recycled material. 

Q. Has -- Was there any question over at RCD, as to 

the appropriateness of using the construction and demolition 

materials? 

A. No. The type of materials that we're using, the 

type of material that we're accepting, they're actually 

endorsing as enhancing the stablization and at the same time 

it removes this material from our overtaxed landfills. It's 

also part of the project. 

Q. Are you familiar with the Environmental -- 
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I always do this wrong. 

-- Environmental & Energy Resources Department at 

the County of Ventura? 

A. Yes. 

Q. Let me show you. This is at Tab 15 in the binder. 

Third, fourth, fifth -- 

The fifth page from the end -- So there's a number 

of pages in there, but it's the fifth page from the end. It 

starts out at the top, "Business Recyclables List." Can you 

tell me about this document? 

THE HEARING OFFICER: Sorry. 15 or 16? 

MS. NEISWENDER: Tab 15 -- 

THE HEARING OFFICER: It's one page. 

MS. NEISWENDER: -- fifth page from the end. So 

rather than counting them from the front, count them from 

the back five pages in. 

THE WITNESS: Are you asking what materials that 

we consider acceptable? 

MS. NEISWENDER: Wait. Let's make sure they find 

it. 

MR. STRATTON: 15 or 16? 

MS. NEISWENDER: I'm sorry, 16. Totally screwed 

up. Four, five, six. Okay. 

Q. So are you familiar with the idea -- with the 

with the promotion of the use of construction and demolition 
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waste in agricultural fill, the promotion by the EERD? 

A. Yes. 

Q. Can you tell me anything about that? 

A. I checked with them to find out if there was any 

thing that we needed to do. And basically they -- they 

weren't concerned. 

Q. Let's -- Let's back up. 

A. I asked them, you know, how people got sent to 

them. And they said, Well, you go to Building & Safety. 

You go to Planning. You go to whatever, waste like that. 

They're coming up. They're sent to them to put together a 

plan. 

The only materials that we're accepting on this job 

are asphalt, concrete, dirt, and rock. Nothing else on this 

list is acceptable to us. 

Q. Now, when you say that, have you been at the site 

and examined the fill that's being brought in? 

A. Yes. 

Q. How do you do that? 

A. How do I do that? 

Q. Yeah. I mean, is it dumped out of a truck? Do you 

look in the truck? Do you look at it after .it's spread out? 

How is that done? 

A. Okay. I don't see every load. I -- I've -- I've 

been called out on occasion to look at a load to see if -- 
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if I consider it what we want. 

The information that I'm getting from Mr. Fishback 

is, the material is inspected at the construction site. 

And And -- And the truck is not supposedly dispatched 

to us unless it's something that we will accept. Once the 

truck gets to our site, it's inspected again. If it turns 

out to be something we don't want, it's rejected. Then, if 

it's the stuff that we say is okay, the truck is dumped in a 

staging area, spread. If there's anything in there that we 

don't accept, it goes into a dumpster to be hauled off the 

property. And then the remaining material is hauled to the 

site where we want it. So it's a fairly complicated 

operation that we use. 

Q. So when you've been up there to examine the 

materials, what is not acceptable? 

A. What's not acceptable? If we -- If we had, you 

know, some wood in the project, that -- that would be 

that would be acceptable to be used possibly if it was -- if 

it wasn't pallets or stuff like that. We don't take 

drywall. We have accepted stucco. Get concrete. We don't 

accept rebar. If there's some rebar in there, it's busted 

out and thrown into a dumpster. There are a few pieces that 

was noted on -- in these plans that didn't get separated 

out. 

I'm under the impression that there is a certain 

FRAZEUR COURT REPORTERS - REALTIME TRANSCRIPTION 
(805)582-0455 (866)FRAZEUR 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

percentage of unacceptable material that's allowed, and we 

figured we were under that. 

Q. What's that percentage? Do you know? 

A. I don't know. 

MS. NEISWENDER: I would now refer the hearing 

officer to Tabs 3 and 15, which are letters from the RCD. 

First one is to Mr. Stratton. And the second one is from 

RCD to Chris Stevens of RMA. 

But at Tab 3, Dale Dean, who is the district 

engineer for the RCD, began discussions with the LEA about 

when their ordinances apply and when RCD's ordinances apply. 

And there was quite a discussion that was going back and 

forth. 

And then at Tab 15 is a letter explaining that the 

RCD's objectives are more stringent than those of the LEA; 

and that the HECO was authorized to direct development of 

new ag projects in a manner that protects or improves our 

resource space. And that the RCD would not allow some of 

the materials listed in the LEA's statutes to be included 

into an agricultural fill operation. 

And RCD also noted that all fills approved under 

the HECO are engineered and supervised by a California 

professional engineer or certified engineering geologist 

along with site inspections by the RCD engineer. And in 

fact, Dale Dean, who is the RCD engineer, has inspected the 
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1 site and has visited the site on several occasions. 

2 THE HEARING OFFICER: Just a quick question for 

3 point of clarification. You mentioned that asphalt was an 

4 accepted material? 

5 THE WITNESS: Asphalt has always been kind of a 

6 nebulous item. When this new Title 14 came up from the 

7 State, they included asphalt as being an inert -- they used 

8 asphalt as being an inert material. 

9 We accept asphalt on this project. But we do not 

10 use it in our landfill operation. We do not use it in 

11 the material is being placed to generate the fill. We 

12 separate it out. And then it's crushed and used as our road 

13 base. Because it's good material. It's valuable and don't 

) 14 want to bury it and throw it away. 

15 MS. NEISWENDER: The statutes do allow -- do allow 

16 as inert materials in -- The solid waste statutes, do allow 

17 uncontaminated asphalt to be utilized as an inert material. 

18 Part of the problem -- And I may be digressing 

19 just a moment, but part of the problem with the LEA's 

20 determination was a decision that this was what they call a 

21 Type A disposal facility. If you review these statutes and 

22 regs, which are almost unintelligible in places. They're 

23 extremely complicated. And I don't think Mr. Stratton would 

24 disagree. They're written in a very convoluted manner. 

25 However, inert materials are listed as clean 
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concrete, dirt, rocks, bricks, stucco, and uncontaminated 

asphalt. 

The materials utilized in -- in this operation are 

clean concrete, dirt, brick, rubble, stucco -- not the 

asphalt as Mr. Sherman has just explained. 

However, what LEA did in this particular situation 

is they elevated this site to a Type A disposal facility, 

which is far more onerous a permit than a simple inert 

materials type of facility under the statutes. 

It is our position that we do not fit under the 

statutes at all. However, even if we did, we're in the 

wrong tier. The reason that we included some of these 

letters at Tab 17 that talk about the other operations that 

are going on in the state -- or excuse me, in the county, is 

because these are little ag operations similar to what 

Fishback is doing and they're not required to have a 

Tier A -- Type A permit. 

So it's the LE- the EHD has singled out the 

Fishback operation, admitted here today that we're using 

inert materials, and yet put us into a different tier than 

would normally be utilized. But that is -- It's a 

digression simply because we're not waste. And we have to 

get back into that, but I wanted to explain that difference. 

THE HEARING OFFICER: Okay. Let me let you finish 

with your -- with your witness. 

bto 
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Mr. Stratton, you can cross 

MR. STRATTON: For point of clarification, I didn't 

know if we were through with the witness or if we were 

into -- 

THE HEARING OFFICER: Oh, I know. Well, I -- 

That's why -- No, that's why I redirected this. 

MS. NEISWENDER: Well, this is one of those strange 

situations where I'm not quite sure how to proceed 

procedurally. 

THE HEARING OFFICER: I know. Well, I know. And 

I -- And I -- And I opened this up and said this is very 

informal and it is. But I -- But I do need to -- We need 

to know where we are. 

I'll let you continue with your witness and you, 

during your presentation, can rebut any -- 

MR. STRATTON: Do I have an opportunity to -- 

THE HEARING OFFICER: cross-examine? Yes. 

MS. NEISWENDER: Well, actually, with that, we're 

finished with the witness for now, although we would reserve 

the right to requestion. 

THE HEARING OFFICER: Okay. I'm sorry. Go ahead. 

MR. STRATTON: Mr. Sherman, just a couple quick 

questions. 

/// 

EXAMINATION 
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2 BY MR STRATTON: 

3 Q. You indicated that there was a -- when you 

4 referenced the 10 percent exemption in the HECO ordinance 

5 A. Uh-huh. 

6 Q. Did Mr. Fishback or do you have anything in writing 

7 from RCD authorizing that 10 percent exemption? 

8 A. This is the problem. 

9 Q. Okay. 

10 A. It is written in the ordinance. And all RCD said 

11 at the time was, "You're exempt from the ordinance. You 

12 don't even need to talk to us." 

13 So when I got involved, my first attitude was, I 

14 talked to RCD. I said, "Can you give us a letter stating 

15 that we're exempt?" 

16 The answer came back is, "Well, it's in the 

17 ordinance. The board doesn't want to say they're 

18 authorizing." 

19 And I went back to them. I said, "They don't have 

20 to authorize it. It's already authorized. Just give us a 

21 letter stating, 'We concur that you come under this 

22 exemption.'" And they were reluctant to write that kind of 

23 a letter because I think they felt it put them on the hook 

24 for something. 

25 Q. So that's -- that's -- 
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A. That's why we went back to RCD and said, "Okay We 

know that we fit under the exemption. The problem with 

being under the exemption is we have no evidence to say that 

we've even talked to you other than we got a letter from the 

Soil Conservation Service stating basically that we didn't 

need to deal with them." 

So we went back to them and said, "Okay. We want a 

formal plan then, because we need something to confirm is 

that we're doing everything according to the county 

ordinances." And that's where we are today. 

Q. So there is no written exemption that you received 

from RCD. 

A. No. Well, yes, there is a written exemption. It's 

in the ordinance. Written right down there. 

Q. But that's the -- that's the statement of the --

Okay. 

A. Okay. 

Q. You mentioned that in your plan, your new plan that 

you submitted to RCD -- 

A. Yes. 

Q. -- and that was approved by RCD 

A. Yes. 

Q. -- that there are three new areas. And I think 

there's a map included that plan that identifies those three 

new areas that are subject to this 
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A. There are three areas that are outside the areas 

that were touched prior to your Cease and Desist Order. 

Q. So this new plan addresses these three new areas. 

Although the map shows all six areas, but the three new 

areas -- 

A. The plan -- The plan actually addresses all six 

areas. And what -- I'm not exactly sure on the language of 

what RCD approved. I'm under the impression that they 

approved the plan, but that we were to only work on the 

three new areas until -- until something is resolved. 

Q. And are you familiar with the section in the 

approved HECO plan that indicates that the scheduled work 

will begin in 2006? 

A. I agree with that, yes. 

Q. Okay. Thank you. 

A. Now, that scheduled work will be only on the new 

area. 

Q. That's correct. Okay. What date were you hired by 

Mr. Fishback? 

A. You want a date? 

Q. How about a year? 

A. It's -- I've been with him for a little over a 

year. 

Q. A little over a year? 

A. I'd have to go back and get my pay stubs if you 
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Q. Prior to you being hired by Mr. Fishback a little 

over a year, do you know if any grading had occurred on the 

property 

A. Yes, I did. 

Q. -- prior to your involvement? 

A. Yes, I did. 

Q. You noticed 

A. Because when I first viewed the property, the 

operation was going on. And it was going on and I was told 

at that time and I concurred at that time that it was going 

on under the 10 percent exemption of the HECO ordinance. 

Q. Now, when you say "grading," are you referring to 

the acceptance and deposition of concrete, bricks, stucco, 

and materials that you -- 

A. The acceptance of any material that you saw out 

there when you were out there and when I was out there --

and that material and the operation prior to when I got here 

to the best of my knowledge was going on the same way it was 

going on after I started there. 

Q. Thank you, sir. Okay. In reference to Tab Exhibit 

Number 16 -- 

A. 16. 

Q. -- in Ms. Neiswender's -- This is the buiness 

recyclables list, this one, that you are referring to? 
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A. Uh -huh. 

Q. Were you involved with the Environmental Resources 

Division in preparing this list at all as a -- as a 

consultant? You indicated 

A. Oh, with this list? No, I was not. I didn't know 

this existed until somebody told me that the agency existed. 

And I went and talked to them. 

Q. So you're not familiar as to how this was developed 

or why it was developed, and the items that are listed 

here -- 

A. I have no direct knowledge. The information that I 

have received is that the counties in California are under a 

state mandate to reduce the amount of material that goes 

into their formal landfills, and that this agency was put 

together in order to recycle as much material as possible. 

Q. The -- The items that you indicated that you've 

received -- or not you, but Mr. Fishback has received and 

used as part of the fill operation, you indicated include 

asphalt, concrete, bricks, rock, earth. Are those items 

listed in Section 3 of the section you're referring to? 

A. I've seen nothing out there other than what is in 

Section 3. 

Q. Okay. You haven't You've seen only this 

material on Mr. Fishback's property? 

A. Yes. 
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Q. Okay. And the heading for Section 3 is 

"Construction and Demolition Waste"? 

A. Say again? 

Q. The heading for this section of this page is 

"Construction and Demolition Waste"? 

A. Yes. 

MR. STRATTON: Okay. Thank you. I don't have 

anything further. 

THE HEARING OFFICER: One housekeeping oversight on 

my part. I accepted Mr. Fishback's sworn statement. And I 

neglected to ask you if you want to waive its introduction 

because you don't have the ability to cross-examine 

Mr. Fishback as to the statements that are made in it. 

MR. STRATTON: Yes, as far as statement 

THE HEARING OFFICER: It was in the -- That -- 

MR. STRATTON: I think it was the 50-page brief 

THE HEARING OFFICER: Correct. 

MS. NEISWENDER: Mr. Fishback assured me that he is 

on his way, so he can do cross-examine here. 

THE HEARING OFFICER: Oh, okay. 

MS. NEISWENDER: I -- I -- He does live an hour 

away. 

THE WITNESS: He called me -- He called me 

probably 10 minutes before I got here -- 15 minutes -- said 

he'd be here within an hour. 

a 
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THE HEARING OFFICER: Okay. That's fine. 

MS. NEISWENDER: So he should be here momentarily, 

and we can get that taken care of. 

THE HEARING OFFICER: Okay. Great. 

MS. NEISWENDER: Do you have any questions for 

Mr. Sherman, or should I -- 

THE HEARING OFFICER: Go ahead. I'm sorry, no. I 

just want to make sure that Mr. Stratton's done. 

MR. STRATTON: Just a couple more. Just a couple 

follow-up questions. 

FURTHER EXAMINATION 

BY MR. STRATTON: 

Q. You indicated that you were hired by Mr. Fishback 

approximately a year ago, maybe a little longer? 

A. Uh-huh. Yes. 

Q. During that time period, when did -- when did you 

conduct those inspections? You indicated that you were out 

there and inspected the material 

A. I -- I've probably been out there off and on seven 

or eight times. I went out there initially with 

Mr. Fishback and walked the entire project. We were out 

there with Regional Water Quality. We were out there with 

you. I was out there a few times just to look at material 
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that came in that he wasn't sure about and wanted to -- "Is 

it okay or do we get rid of it?" I was out there with his 

geologist. Don't have dates, though. 

Q. At least half a dozen times since you -- 

A. At least. Yeah. 

Q. hired by Mr. Fishback? 

Okay. And that was to look at the preexisting 

sites as well as, I assume -- maybe you can tell me -- the 

three new sites as part of the new HECO plan. 

A. We We didn't spend a lot of time on the new 

sites. But yeah, we looked at them to determine that we're 

not going to set up a situation that could be a problem. 

MR. STRATTON: Thank you. No further questions. 

THE HEARING OFFICER: Okay. Are we awaiting 

Mr. Fishback's arrival to proceed, or did you have other 

witnesses? 

MS. NEISWENDER: No. We are waiting for 

Mr. Fishback. We can get into some of the items in argument 

if you'd like just to save the time, or however you'd like 

to proceed. 

THE HEARING OFFICER: That's fine. 

MS. NEISWENDER: The reason that I wanted to have a 

little time on that is because the brief has in it quite a 

bit of evidence that we do want to point out to the hearing 

officer that, because Mr. Stratton is not objecting to any 
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of it, we're assuming it's just going to come in by itself 

and you can take a look at it when you have a moment. 

Specifically, we wanted to point out some things to 

you that we believe are extraordinarily important on the 

California Integrated Waste Management Board website. Now, 

the information from the website is located at Tab 12. And 

it's quite lengthy. I mean, you don't have to look at it 

right now. But there's pages and pages of things that we've 

printed out. 

The website, if you go to it and you start just 

clicking on the links, this stuff is very simple to find. 

Essentially, you're looking for reuse materials. And the 

goals of the Integrated Waste Management Board in diverting 

materials from the waste stream -- 

When the Integrated Waste Management Act was put 

into place, the primary goal was, let's not fill up 

landfills; let's create ways to get the stuff out of the 

waste stream before it even gets near there. 

The diversion goals of AB939, which we've 

referenced a couple times in the brief, are very clear when 

you go to the websites. And starting on page 9 of the 

brief, we quote from some of these websites. 

Pointing out one of the things stated by the Waste 

Board, "The success of Zero Waste California requires that 

we redefine the concept of waste. It's time to recognize 
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that proper resource management, not waste management, is at 

the heart of reducing waste sent to landfills." 

When you get to that part of the website, you'll 

find a little link to "Reuse." When you hop to "Reuse," it 

says, "Welcome to the Reuse website" on the Waste Board. 

The purpose of this site is to educate people to think of 

material reuse as the first option in diverting unwanted 

materials away from California landfills." 

The Ventura County site concerning waste management 

also talks extensively about reuse and diversion. And it's 

those terms that are included at a different tab in the 

binder at what Ventura County calls "VCMAX" where they're 

trying to -- This is at Tab 16, and it's quite lengthy 

again. But they talk about diverting waste, about what 

materials are good for reuse. And this all links very 

nicely -- 

(Mr. Fishback joined the proceedings.) 

MS. NEISWENDER: Mr. Fish back is here. 

This all links very nicely with the concept of 

expressed in the statutes. The regulations and the statutes 

are discussed beginning at page 11 of the brief. And I'll 

get into those, I think, after we have Mr. Fishback testify. 

And you have to leave. 

MR. SHERMAN: I need to run. I'll check back --

MS. NEISWENDER: Do you need Mr. Sherman anymore? 
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THE HEARING OFFICER: I think we're done. I'm 

going to take just a momentary break because we need to 

change out tapes as well before we get started with 

Mr. Fishback. 

MS. NEISWENDER: Great. 

MR. SHERMAN: I have a -- I have a dental 

appointment, and I can be back within a half an hour if I 

need to be. 

THE HEARING OFFICER: No, I think we're -- 

MR. SHERMAN: So I'll check back to make sure. 

THE HEARING OFFICER: I think we're fine, but thank 

you. 

MS. NEISWENDER: Five-minute break? 

THE HEARING OFFICER: Five minute break. 

Before everybody leaves the room, I'd like to 

And after you're done changing the tape -- We're going to 

take a -- Let's make it a 10-minute break. We're going to 

have speaker cards out on the table for anybody that wants 

to address the hearing later. 

(Recess taken: 10:52 a.m. to 10:58 a.m.) 

(Mr. Sherman left the proceedings.) 

THE HEARING OFFICER: Ready to proceed? 

MS. NEISWENDER: Yes. 

As we noted before the break, Mr. Fishback has 

already testified in the form of his verified, factual 

FRAZEUR COURT REPORTERS - REALTIME TRANSCRIPTION 
(805)582-0455 (866)FRAZEUR 

a 

25 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

) 14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

summary that's in our brief commencing at page 2 and going 

for I think 8 pages. But we would like to submit a few more 

things just in clarification. 

EXAMINATION 

BY MS. NEISWENDER: 

Q. This morning, Mr. Fishback, while you were not 

here, there were some photographs submitted by Mr. Stratton. 

And I wanted to talk to you about those. Do you recognize 

these two pictures, 10-F and 10-G? 

A. Yes. 

Q. These were apparently taken on the day that the EHD 

staff came up to the property. I believe that was in 

January? 

A. Yes. 

Q. At -- Do you remember discussing this concrete 

material at the time with Mr. Stratton? 

A. Yes. 

Q. What did you tell him about that? 

A. I think I told him that this was a a site that 

had been worked on back in -- I think it was around 2000, 

2003, through that period of time. And that it was -- To 

the best of my knowledge, it had been worked on prior to 

these new regulations that came out in 2004. 
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Q. Mr. Sherman testified that this area was going to 

be covered further and turned into pasture land. Is that 

right? 

A. That's right. 

Q. The other work that was done on the other two 

sites, we didn't have pictures of either of those sites here 

today. But are those areas going to be used for what 

purpose? 

A. Those are going to be used for pasture -- pasture 

area. Although those two sites, in addition to the pasture 

issues which I started, you know, doing work in this pasture 

development -- I think that goes clear back to 2001, 2002, 

somewhere in that period of time -- sites what are called 

"1" and "2," those are really precipitated by the '04/'05 

storms, record rains that we had during that year. And so 

there was a good bit of landslide, slippage, what have you. 

And so those two particular sites were subject to 

those storms and that's really when this whole thing as far 

as those two sites -- where the concrete is concerned. And 

there are three sites where there are concrete: Site 1, 2, 

and 3. 

Q. The work that was done in Sites 1 and 2, was that 

erosion control, or hillside stablization, pasture creation, 

or what were they? 

A. All three. All three. It was precipitated, those 

App 
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two particular sites, because of the rains and landslides, 

erosion, and sediment runoff. But at the same time as we're 

repairing those, we're basically creating as much pasture 

area, usable pasture area as we can. And I think a lot of 

people are aware because I've written a lot of 

correspondence. 

And almost from the very beginning when I put my 

first Arabian mare in there -- I hadn't had her on the 

property for more than, I guess, three or four months that 

she slipped down in a ravine and we had to put her down. 

Didn't kill her immediately, but we had to put her down. 

And so being somewhat of a newcomer to California and this 

kind of terrain -- I've raised Arabian horses for years --

and I just never anticipated that they would find themselves 

in that predicament. So I determined that I was going to 

have to develop safe pasture areas which are certainly more 

level than just letting them out on the open ranch. 

Q. Now, you've been involved in farming operations for 

your entire life. 

A. Since I was born. 

Q. By trade, you are a 

A. -- architect. Grew up on a farm as a boy. Had 

farms back in the Midwest now. 

Q. Again, I reiterate. I don't want to repeat the 

testimony that's already been presented in writing just for 
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saving time. But there is one other area I wanted to go 

into just briefly. 

In the last section of the brief, we talk about the 

fact that you feel the County has singled you out for unfair 

treatment. 

A. Yes. 

Q. Can you explain the research that you did to make 

you come to that conclusion? 

A. Yes. When I first became aware that -- First of 

all, I initiated discussions with Environmental Health 

probably back -- not when we were doing the pasture 

development; but when I knew that I was getting into these 

kind of materials -- the concrete and the brick -- that I 

knew that there was a possibility that this might come under 

regulations with solid waste. And so I came to 

Environmental Health, if memory serves me right, first. 

They referred me to Environmental & Energy Resources 

Department, which basically advertises this material to be 

used in conditions just exactly like what I'm doing. 

And so -- so with my engineer, who I think 

testified earlier today -- he was the one that actually 

brought it to my attention that some other ranchers were 

being described as disposal sites using this material. And 

so it kind of -- The antenna went up and I said, "Well, 

maybe I better go back and check again with Environmental 
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Health." 

So I went back to Environmental Health and started 

talking with -- Sherry Holloway was the first person that I 

kind of specifically got a name. I can't even remember who 

I talked to back earlier in 2005, I guess it was. But in 

the fall of 2005, I started discussions with Sherry Holloway 

to find out what these apparently new regulations were. And 

we had several discussions at the counter and phone calls 

and what have you. 

And then I think my next encounter, one of those 

visits, Diana Hall came up and kind of just interjected 

herself in the conversation and said, "Well, you know. We 

have some questions. We'd like to take a look at your site. 

And we can probably help you in that regard and make a 

determination." 

So I said, "Okay. Fine." And -- But when --

There was something about that that kind of gave me some 

concern. So I went up to Sacramento. I to talk to the 

Integrated Waste Management Board. And it was at that time 

that I found out that there had been this letter sent to 

Governor Schwarzenegger accusing me of operating a dump site 

and so on and so forth. So that had filtered down through 

the Environmental Waste Management Board down to 

Environmental Health. So that was the first time that I had 

determined that there was actually an investigation going on 
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1 of myself. 

2 So the minute I determined that, I called for a 

3 meeting with Bill Stratton. And so we had that meeting. 

4 And I explained fully what we were doing. I think that's 

5 all part of our information that we've submitted. He sent 

6 me a letter. After going in and explaining exactly what we 

7 were doing -- we weren't a disposal site, we were a 

8 construction site doing erosion control, so on and so 

forth -- he writes -- or after that meeting he writes me 

10 then a confirming memo that basically, I think, used 17 

11 different times we're a disposal site and solid waste and so 

12 on and so forth. So I shot him a letter back basically 

13 refuting exactly what he had said. 

14 And so that precipitated another trip, I believe it 

15 was, up to Sacramento to try to figure out what -- what all 

16 these regulations were about. And then I -- That's when I 

17 proceeded then to investigate other such sites. 

18 So I got all of the files from Environmental Health 

19 on what I've been told are -- are conditions that are 

20 similar to what they're accusing me of doing. So that 

21 includes Ed Jefferson, Bill Miller, and Tom Crocker. Those 

22 three property owners are being cited. But they are being 

23 cited as excluded activities. And I believe they're being 

24 cited erroneously even at that as excluded activities 

25 because, as I understand them -- I've visited with all these 
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people. I've gone out to their sites. I've looked at what 

they're doing. I think they're doing almost exactly what 

I'm doing, and that is erosion control and slope stability 

and that sort of thing. But, nonetheless, I don't think 

they're kind of fighting this at this point. So they're 

kind of just going along with this designation of excluded 

activity. 

Now, in my case, I'm told that I'm operating a 

Type A disposal facility, which is two notches higher than 

excluded. You've got excluded. You've got notification. 

And then you've got registration on them. 

Now, the minute you hit the registration level, 

there's five different tiers of these permits and excluded 

and notification activities. The upper three levels are 

full permits, which you have to basically go through a full 

permitting process, the highest being I think what's called 

a full permit. Then there's a standardized permit. And 

then there is a registration permit. So -- So those three 

levels. So I'm going into the -- to the -- or what 

Stratton -- or Stratton claimed I am is a Type A disposal 

facility which requires a permit. 

So -- So that is a complete -- just almost 

mind-boggling the difference between that kind of permit and 

what a person would go through in dealing with that compared 

to an excluded activity. So that's the disparity issue 
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we're talking about. 

Q. And the three letters that we've included at 

Tab 17 -- the Miller letter You mentioned three: 

Miller, Jefferson, and Crocker. 

A. Crocker. 

Q. Those are all excluded. 

A. Yes. 

Q. And those have been determined as being excluded 

activities by EHD. 

A. Yes. So that would be one -- 

Q. But how is that -- what they're doing different 

than what you're doing? 

A. Well, it's not different. But it's different in 

the sense that I'm contesting the fact that I'm even an 

excluded activity because I'm not a disposal site. The 

material that I'm putting in there, because it's not been 

discarded -- it's usually used for construction -- is not 

solid waste. 

But as far as technically getting rid of the law, 

we're basically the same thing. So -- So if you did a 

hypothetical, if you said in fact that I was a disposal 

activity, then there isn't any reason that I can see that 

why I wouldn't be just said, Well, you're an excluded 

activity just like these other three. 

Is that clear? Do I understand? 

A4 
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MS. NEISWENDER: Hope so. Is it clear? 

THE HEARING OFFICER: I don't I don't have any 

questions at this -- at this time. 

MS. NEISWENDER: Okay. 

Q. The -- Now that we've been talking a little bit 

about the excluded activities and nonexcluded activities, 

one of the key pieces in the statutes appears to be that the 

inert debris has to be utilized in a construction project. 

Do you consider what you're doing out at the ranch 

construction? 

A. Absolutely. 

Q. And -- 

A. And the State Water Board considers us a 

construction project. 

Q. I know we went into this in your written testimony, 

but you have aalready talked to the Regional Water Quality 

Control Board. 

A. Yes. 

Q. Have they visited the site? 

A. Twice. 

Q. Fish & Game visited the site? 

A. Yes. 

Q. And do they have any problems with what you were 

doing? 

A. Some asphalt that was placed on our road, they said 
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there might be some hydrocarbons. It was not my stockpiled 

asphalt, but it did happen to be on my property. I know 

that Robert Mionske is here today. He's basically the 

person that stockpiled that asphalt for a number good number 

of years. And so we immediately addressed it. 

Q. But that stockpile -- 

A. That was the only -- And that had nothing to do 

with any of these sites. 

Q. That's what I was going to ask. 

A. Yeah. 

Q. That stockpile is nowhere near 

A. Yeah. Yeah. 

Q. -- the three sites that have been identified. 

A. Nowhere near these sites. 

Q. So Fish & Game didn't have any problem with the 

work you were doing. 

A. No. 

Q. Regional Water didn't have any problem. You had -- 

A. Corps of Engineers has no problem. I think 

virtually every agency that I can possibly think of that 

these people could have sicced on me have no problems with 

what I'm doing. 

MS. NEISWENDER: Nothing further. 

THE WITNESS: Did you want to cover the Muranaka 

MS. NEISWENDER: Oh. Yeah. Sorry. One more 

m 
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thing. 

Q. Muranaka. We do mention here the Muranaka site 

that's out in, I guess, Somis. 

A. Yeah. 

Q. And did you investigate that site? 

A. I did. I investigated that site. And, again, I 

was trying to determine how Environmental Health deals with 

these sites and what they consider a disposal site and that 

sort of thing. 

And I guess I would consider, unlike the other 

three, that the Muranaka would be a disposal site because 

that's principally what they're doing. They're just 

basically taking disposed of, discarded material. And while 

I think there's a land reclamation issue related to it 

And whether a person takes money or not, I don't think that 

has anything to do with the determination. But nonetheless, 

if you take all of these factors together, I think that 

would reasonably be qualified as a disposal site. Okay? 

So Muranaka is basically dumping right at the --

Well, not at the edge. They're dumping directly into the 

Arroyo Las Posas. And so it was just by happenstance that I 

had discovered all this. But I found that virtually every 

minimum standard that I could see -- No, I take that back. 

It wouldn't be every minimum standard. But it was all of 

the minimum standards that would relate to the actual 
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placement of the fill and being concerned with compaction, 

erosion control, all of those sorts of things was just from 

what I could see totally ignored. I have all the inspection 

reports. And so this has been turned over to Ray Gutierrez. 

I think he's passed all this information now on to 

Environmental Health. But I gave Ray a complete rundown of 

what I would consider the violations that would be on that 

property. 

Q. Let me -- Let me focus you in on why we're here 

today. Muranaka Farms does not have a Regional Water 

Quality waste discharge permit, does it? 

A. No. 

Q. Under the notification of the tier of permitting 

that you would be required to have if EHD prevails, would 

you have to have such a permit? 

A. Yes, even for the excluded activity. 

Q. So Muranaka is actually using noninert materials 

and they're not required to have the same level of 

permitting that you are being requested to have by EHD. Is 

that right? 

A. That's right. 

Q. And that is the reason one of the reasons that 

you feel that EHD is singling you out for unfair -- 

A. Yes. 

Q. -- unfair treatment. 

Rt 
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A. Yes. 

MS. NEISWENDER: All right. With that we would 

submit. 

THE HEARING OFFICER: Okay. Mr. Stratton? 

MR. STRATTON: Yeah. 

Mr. Delperdang, you had mentioned or Ms. Neiswender 

mentioned in the past that previously this was 

Mr. Fishback's statement. And while we recognize this is 

his opinion and it can be submitted as part of the brief and 

as part of this hearing, we don't agree with a lot of the 

information, opinions, and arguments that he -- that he 

makes in here. There is a lot of misinformation, 

misrepresentation. 

Most of this -- for example, the entire discussion 

about the HECO plan and whether or not he has one or doesn't 

have one is really irrelevant to solid waste statutes and 

regulations. So I just want that clarified for the record 

that we don't object to the submittal of this. Obviously, 

it was part of the brief. But we're not agreeing with the 

contents -- factual contents of the information that is 

contained. 

THE HEARING OFFICER: Okay. 

MS. NEISWENDER: And is there any cross-examination 

of the witness or -- 

THE HEARING OFFICER: We're going to get to that. 

84 
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EXAMINATION 

BY MR. STRATTON: 

Q. Mr. Fishback, you and I have had numerous 

discussions about this. We've had numerous meetings. We've 

met at the counter. We've met on your property. On 

numerous occasions you've indicated to me that what you're 

doing is -- be clear about what we're talking about --

receiving this -- for the sake of our discussions let's just 

say it's material. Your receiving this material is a good 

thing, you've indicated that to me, because it diverts this 

waste material from the landfills. And that in our 

discussions on your property, you were asking if or made a 

statement that this all goes towards diversion. 

Is that still your position that using this 

material on your property for whatever uses you want to have 

is diverting that material from the landfill and from 

disposal? 

A. To the best of my knowledge, I think it is. But 

quite frankly, the Integrated Waste Management Board 

regulations -- both statutes, regulations local ordinances, 

what have you -- are so complex when it comes to actually 

the counting of diversion, I couldn't even begin to -- Take 

books to explain how all this counting is done. So quite 
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frankly, technically speaking, I don't know whether this 

gets counted toward the diversion or not. 

I know that if the material does not go to my place 

or to places like this, then it ultimately goes to a 

landfill and then it's counted as solid waste, which goes 

against -- it's kind of the flip side of the coin. It then 

gets counted as the solid waste. 

4- You indicated when you looked at the photographs of 

area what we're calling Area 3. And I believe it's 

Is it 10-B I believe? 

MS. NEISWENDER: 10-G. 

BY MR. STRATTON: 

Q. Right. That this happened in 2000, 2003 prior to 

the regulation being in place. Were you the owner of 

properties -- those properties at the time that that 

material was deposited there? 

A. I'm the owner through a purchase agreement, yes. 

Q. But at the time the material came on the property, 

were you the owner? 

A. Yes. 

Q. Okay. So you had control. You had ownership of 

the property. 

A. Yes. 

Q. So you were aware of concrete, bricks, stucco, this 

material being brought in and deposited there. Did you have 

• FRAZEUR COURT REPORTERS - REALTIME TRANSCRIPTION 
(805)582-0455 (866)FRAZEUR 

25 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

a -- a grading permit from the County, Public Works agency 

for that activity? 

A. No. 

Q. Didn't have a permit? Okay. 

Did you have any discussions with Public Works 

agency about a permit? 

A. Yes. 

Q. Before you were here, we had a long discussion with 

Mr. Sherman about the HECO plan, the hillside erosion 

control plan that was submitted by Mr. Sherman or you to 

Resource Conservation District. And we talked about in that 

plan are six areas shown on a map, three of which are 

identified as the new fill areas. Three of the other sites 

are the existing older sites. 

A. Uh-huh. 

Q. Is it your understanding in the HECO plan that you 

submitted that the work is scheduled to begin in 2006 for 

those three new sites -- that the plan addresses those three 

new sites? 

A. I think the plan addresses all six sites. And 

quite frankly, I haven't read the entire document word for 

word. But I know that I've told Dale Dean, who is the 

supervising engineer with -- with the RCD, that I will not 

be using any materials other than natural materials, which 

would be soil, rock, gravel, sand which I think are the four 
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materials that are considered natural materials. I would 

not be bringing in any materials other than those for any of 

the work. And that all of the work that we would be doing 

would be on the three sites that are new sites and not the 

three sites that are at issue here. 

Q. So the plan will address the materials being 

brought on the property as of June 2006 for these new fill 

areas. 

A. For the new fill areas. That's right. 

Q. For the new fill areas. So the plan may recognize 

that these three previous sites exist -- 

A. But I'm not doing anything with those until this is 

all resolved. 

Q. This plan that you have approved by RCD is for 

these new sites. 

A. Yes. 

Q. Okay. And you were at the -- You were at the 

May 9 RCD board hearing. I know that because you and I 

attended the same meeting. 

A. Yes. 

Q. And do you recall that Mr. Dean in his presentation 

to the board indicated and it was his recommendation that 

the RCD accept the plan and enter into a cooperative 

agreement with you for activities to move forward from that 

time? 
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1 A. Yes. 

2 Q. Okay. 

3 A. Uh-huh. 

4 MR. STRATTON: I don't have any other questions. 

5 THE HEARING OFFICER: This is very informal. I 

6 don't know that Mr. Stratton knew who you represent or vice 

7 versa, and I want to give Mr. Stratton one last opportunity 

8 to call witnesses if he has them. 

9 MR. STRATTON: I would like to call a witness, yes. 

10 THE HEARING OFFICER: I'm going to err on the side 

11 of bringing things in. 

12 MR. STRATTON: I'd like to call Mr. Robert Mionske. 

13 THE HEARING OFFICER: Let me get my oath of 

14 affirmation so I don't miss any of the important words. Let 

15 me find it. 

16 Do you solemnly swear that the evidence you shall 

17 give in this matter shall be the truth, the truth the whole 

18 truth, and nothing but the truth? 

19 THE WITNESS: I do. 

20 THE HEARING OFFICER: Would you give us your name 

21 for the record. 

22 MR. MIONSKE: Robert Mionske. 

23 THE HEARING OFFICER: All right. You're going to 

24 spell it for me. 

25 MR. MIONSKE: M-i-o-n-s-k-e. 
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ROBERT MIONSKE, 

having been first duly sworn, was 

examined and testified as follows: 

EXAMINATION 

BY MR. STRATTON: 

Q. Mr. Mionske, thank you. 

Can you tell us Well, let me first start off. 

On June June 21 when the first hearing was scheduled and 

continued, you and I met after that meeting to discuss your 

information, your involvement, your knowledge about some of 

the activities that have gone on -- 

A. Yes. 

Q. -- out here in this area. "This area" being 

referred to as that we've shown on these exhibits, Areas 1, 

2, 3, and these properties here. 

Can you tell me -- tell us where you live in 

relationship to these properties? 

A. I live on the lot that's adjacent to this water 

tank. So it's in the center of these bottom lots here on 

It's actually Lot 7 and 8. The parcel number is 7 and 8. 

Q. Now -- 

A. So it's right across the street. It's right 
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1 across. My property is adjoining Fishback property. And I 

2 drive My driveway goes right -- right along his 

3 property. 

4 Q. How long have you lived on this property? 

5 A. 20 -- 20 plus years, 23 years. 

6 Q. So you were -- Obviously, you were living here 

7 when you heard the dates when these activities -- these 

8 activities first started being done on this property. 

9 A. Right. Yes. 

10 Q. And you're aware, or at least you can testify that 

11 you have seen trucks recently -- 

12 A. Yes. 

13 Q. -- in this area? 

14 A. Yes. 

15 Q. In our meeting that we had, you shared with me your 

16 first-hand knowledge of some of the activities out on the 

17 property. And I'm specific to trucks going into the 

18 property, to these areas with concrete, bricks, rocks, 

19 stucco. You even indicated that on some of this -- on one 

20 of these properties more than that material was brought in. 

21 A. Yes. 

22 Q. If you would, tell us how you came to be involved 

23 with the activities on this property. I'm referring to the 

24 grading and disposal activities at the property -- stucco, 

25 brick, and those types of materials. 
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1 A. When Wayne Fishback bought the property, he 

2 contacted me and wanted to find out some information. And I 

3 had been up there for years. And I had been doing tractor 

4 work on different -- my properties and on the road for 

5 for years. And he asked me to -- It was suggested that I 

6 might be doing some work for him with my tractor. And so -- 

7 And we started I started working for him in 

8 approximately -- It was '02. And I had talked to him 

9 before that. But '02 was the date that I had started 

10 working for him. 

11 And I actually -- I rented him my equipment and 

12 me. So I was -- I got paid by him to do the work that he 

13 wanted me to do. And he showed me the places that he wanted 

14 to fill. And he showed me the places that he wanted to make 

15 roads. And And I operated my equipment according to his 

16 wishes. 

17 Q. Now, when you say he showed you the area -- and I'm 

18 assuming Well, I'll not assume. Did you actually 

19 conduct the work that -- that he hired you to do? 

20 A. Yes. 

21 Q. When you say you did the grading and you did the 

22 fill work, in terms of grading, did you just -- did you 

23 knock down hills? Did you move dirt around? Or did you 

24 actually receive and bury, if you will, concrete, brick, and 

25 construction debris? 

FRAZEUR COURT REPORTERS - REALTIME TRANSCRIPTION 
(805)582-0455 (866)FRAZEUR 9C 



1 A. At first we did basically brushing. And then we 

2 made two access roads. We filled in a -- an area to make a 

3 ramp for a road. And well, we filled in two areas to make a 

4 ramp for a road. And in those areas, we were using the -- 

5 the native -- The start of both of those two road fills 

6 were the native -- the native material that was there. In 

7 fact, I had some material on my property that I gave to him. 

8 And then we used some of the material on his property and we 

made those two roads -- two -- two ramp approaches. 

10 Q. Okay. 

11 A. And we used no fill other than what we got off of 

12 the property or his property or my property to fill that in. 

13 Q. Okay. 

14 A. And then -- And then it progressed to -- to the 

15 point where -- where we needed more -- There was no more 

16 fill. I could not give him any more material off of my 

17 property. And he had a limited amount of material on his 

18 property that he could do the things that he wanted to. And 

19 so he -- He knew that I had somebody that was coming up 

20 there from time to time and and dumping some soil and 

21 some asphalt. And he asked if I could get -- get him and to 

22 dump some stuff for -- for Fishback's purposes. And then we 

23 started that. 

24 And then after a while there were more trucks. He 

25 got more trucks. And the word of mouth got going that there 
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was a dump site there. And -- and there became more and 

more trucks. And there was a particular point where I had 

basically stopped doing the work for him on a -- on a solid 

basis. And that was '04 in -- Let's see. What's the date 

of that? It's October '04. And I, in fact, sold him a 

tractor of mine. And -- and he got his own operator. And 

he had his own tractor. And then he started taking in more 

of -- a lot of loads. And we're talking about, oh, I would 

say on an -- on an average, five -- five-day week, we're 

talking about -- if it wasn't exceptionally bad weather, 

we're talking about 60 -- It started out maybe 35 loads, 40 

loads a day. And it's worked up to a point where last year, 

this -- this time of the year a year ago, I would say 

approximately a hundred plus trucks a day. 

Q. If I can ask you a question. Just for 

clarification, you indicated that you started working for 

Mr. Fishback in 2002. 

A. Right. 

Q. And that you severed your working relationship, if 

you will, in 2004. 

A. Correct. 

Q. So there was a period of two years -- 

A. Yes. 

Q. -- in which you observed an increase, a ramp-up, if 

you will, of materials going into the property. 
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A. There was a minor -- There was a minor increase. 

It wasn't real heavy. But it started to get heavier and 

heavier. When I stopped working for him, all of a sudden it 

just became full out, full out trucks. 

Q. So that would be after 2004, October 2004? 

A. October 2--4, when I had sold him my tractor and he 

had his own operator. 

Q. Now, you've indicated -- you stated that there were 

numerous trucks and you gave us a number. How do you 

quantify that number? 

A. Well, I could sit in my -- I could sit in my house 

and I could see one or two At any given time I could see 

one or two trucks going up or down Woolsey Canyon Road. I 

would see the North American Cutoff, I would see at least 

one truck on that. And if I drove up to the -- up to his 

dump site I would see maybe two or three. And on any given 

day, I could -- with the combination of seeing trucks 

coming and going and the ones that were dumping, I would say 

that there was at least five trucks at one time -- At any 

given moment of time there were at least five trucks either 

going or coming or dumping. So I would count maybe one or 

two at the fill site, one or two in the road coming to it, 

and maybe one or two going on the main access road getting 

to that point. 

Q. Did you see what was in the trucks? 
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A. Yes. I saw what was in the trucks. And it was 

basically the the main hauling for debris was was the 

roll-off trucks. And the roll-off trucks, they would not 

have a cover on their loads. And the roll-off trucks from 

my experience, firsthand, they dropped them at a -- at a 

site. And then the people there that are renting the box, 

fill in whatever they want to fill in and said it's 

construction site. And then they bring that load of 

construction material to the dump site. And they brought it 

up here to -- to the Eishback property and they dumped it on 

the ground. And I was actually using the bulldozer to move 

the -- the material around. And the material was a cross 

section of anything that you could possibly think of. And 

there was -- Okay. 

Q. Anything you can think of. 

A. Yeah. 

Q. Are you referring to concrete, stucco, bricks? Are 

you referring to -- 

A. Re -- re -- 

Q. -- previous testimony of Ms. Neiswender in brief 

indicated asbestos. Are you suggesting there was 

something -- 

A. I -- I -- I'm not knowledgeable -- I'm not 

knowledgeable about asbestos. But I am knowledgeable about 

seeing all of the debris that you would get from a house -- 
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1 the flooring, shingles, and the roof. I've seen asphalt 

2 shingles. They would have maybe a foot and a half or two 

3 foot of -- of the bottom of the roll-off container would 

4 have asphalt shingles or they would have roofing -- just 

5 general roofing materials. 

6 Q. And you saw these trucks with that material 

7 A. Absolutely. 

8 Q. -- go onto -- 

9 A. And I -- Yes. 

10 Q. -- Mr. Fishback's property or property that he had 

11 control over at the time? 

12 A. Yes. Yes. 

13 Q. And did you see those trucks dispose of, empty 

14 their loads onto the property? 

15 A. Yes. 

16 Q. And were you involved with taking that material 

17 once it's been unloaded on the property, were you involved 

18 with burying that, putting it in the ravine -- 

19 A. I used it I used it in the fill that he was -- 

20 that he'd Wherever he told me he was wanting to fill up 

21 a canyon, that's where we -- that's where we put it and 

22 that's where that's where I pushed it off and put it 

23 there. I -- I would have to say that some of the major 

24 debris, some wood -- some wood and then be some major things 

25 would get thrown off to the side and -- and deposited in a 
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roll-off bin. But the majority of it, it was so mixed in 

with the debris that it just got bulldozed into the ground. 

Q. Okay. And this material, did it include concrete, 

brick, and stucco? 

A. Yes. 

Q. Did it include other materials -- 

A. Yes. The roofing material. 

Q. -- as indicated? 

A. The flooring. I saw flooring. I saw tile. I saw 

chimney material, footing material, big slabs of footing, 

rebar. And then there were -- there were miscellaneous 

pieces of metal and -- and -- and bags of -- of 

miscellaneous things put into paper bags or plastic bags. 

Q. Now, this was Was this between 2002 and 2004? 

A. This was between 2002 and 2004. And then -- And 

after that too. 

Q. And after that. 

A. Yes. 

Q. So after 2004, you also observed 

A. Yes. 

Q. -- these roll-off trucks -- 

A. Yes. 

Q. -- and other trucks going in? 

A. That's when it really picked up in quantity. 

Q. Did these trucks have the same materials that you 
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just described? 

A. Exactly. Because I had the occasion to go over 

there and help him do some work. And I saw it on the 

ground. I saw it exactly what they were dumping out on the 

ground. 

Q. And where was this material placed? Once it dumped 

on the ground, what did they do with it? 

A. It was -- It was generally -- It was just pushed 

over the side. 

Q. Was there -- At the times that you were out there 

and pushed this material over the side, or when you'd use 

this material and fill, was there an engineer on the site? 

A. No. Never saw an engineer. 

O. You never saw an engineer? 

A. Never. Never. 

Q. Was there anyone else on the site when you were 

doing this work? Was Mr. Fishback with you the whole time? 

A. No. He would see it periodically. And then the 

worker that he has working for him would be doing it and --

and he would appear at sporadic times. But it was basically 

he wasn't really at -- present. 

Q. All these trucks that came in, you indicated they 

deposited this material on the property, to your knowledge 

was there anyone inspecting each of those loads when they 

came in once they were put on the ground? 
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A. No, there wasn't. And to my knowledge there still 

isn't. 

Q. When you were doing this work for Mr. Fishback, 

when you were pushing it over the side, were you given any 

direction as to what materials not to push over the side? 

A. I basically had it -- had -- had advised him that 

he shouldn't be putting -- he shouldn't be having this other 

material in -- mixed in there. So he would on occasion have 

some people throw the stuff out. The superficial stuff, the 

stuff that's loaded across the top of it. And then he'd get 

that out of the way. 

But when you're pushing something with a bulldozer, 

everything gets crushed and ground up. And -- and if you 

just go through a pile one time, automatically you've broken 

up and broken down. So it's -- it's -- there are small 

particles. 

Q. Did Mr. Fishback tell you why he wanted to fill in 

these areas or use this material on the property? 

A. Yes. 

Q. What was that? 

A. He -- he -- he told me that he -- he was making --

And he showed me on his -- on his -- on his plans that he 

was making house sites. And these home sites had to have 

roads leading to the -- leading to the house. And they had 

to be of a decent grade. So the original roads that were 

ti4 
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there were -- were very rocky and steep. And so he was 

planning to make these roads more gradual and that they 

would fit -- and he had each -- each lot had a home site on 

it. And he was planning to be able to make the road go to 

that home site. And -- and there was -- Well, okay. 

Q. So the plan -- You've seen some plans. 

A. Yes. I have them here if you want to see them. 

Q. You have plans -- 

A. Yes. 

Q. -- that you received 

A. Yes. 

Q. Did you receive those plans from Mr. Fishback? 

A. Yes. 

Q. And those plans showed -- 

A. House sites. Roads. 

Q. -- future development of the sites for this 

property? 

A. Yes. 

Q. And did Mr. Fishback indicate to you that the 

reason he was bringing this material waste on the property 

was to build the roads for these home sites. 

A. Yes. 

Q. What has your involvement been with this property 

subsequent to 2004? 

A. He's got a mechanic and an operator that runs the 
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piece of equipment. And I have -- I have helped him out on 

occasion. They've had a tractor stuck. And I helped him 

out pulling it out. And there was an -- In fact, last 

year, last summer, he hired me and my equipment to build a 

rock wall. And it's a couple of retaining some some 

debris basins. 

Q. Now, you're aware -- are you aware that the 

Environmental Health issued a Cease and Desist Order to 

Mr. Fishback? 

A. Yes. 

Q. Have you observed any trucks going on the property 

subject to that issue of that cease and desist? 

A. Yes. They've been -- They've been going onto 

the -- to the property. And the Cease and Desist Order 

slowed the traffic down for -- for quite a bit. And then 

all of a sudden, after the elections, I think it was 

basically the time frame, he started up with bringing in --

Slowly it's been picking up. And he first started bringing 

the trucks and dumping them in -- in -- Let's see. This is 

Area -- Area 2. Area 2 in the north -- in the northern 

portion of Area 2. And then basically Area -- Area 2. And 

maybe partial on Area 3. And then sporadic 

Q. Well, I want Kate to be able to see what you're 

pointing to. So I -- 

A. Right here on this point. This general area where 
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the "2" is? Right in that general area. 

And -- and then as of -- Sporadically, over the 

last month, there have been loads of material dumped on 

on -- This would be Lot Number 18. And in fact, as of the 

last three days, there's been approximately 45, 50 loads of 

soil put on a area on Lot Number 18, Parcel Number 18. 

And -- and there -- And -- and I believe that that's an 

area that was cited for -- for -- 

Q. Now, these trucks that are coming up after the 

cease and desist was issued. Do you know what was in those 

trucks? 

A. Yes. Pretty much it's all -- it's all soil. 

Q. It's all soil. 

A. Yes. There have been a few trucks come up there 

that were roll-off trucks. And the soil was on the top. 

But I could see from a distance that some of them had -- had 

a minor amount of cement and debris in them. 

Q. Were you 

A. I see this from my road every day. I drive past it 

every day. So I look down and I see the -- I see the dump 

site. And I see the present -- There are new dump sites 

all the time. And I and I calculate, you know, what's 

happening down there at that moment. And then I come back 

in and I look over the side and I see, well, they're doing 

something else. So there's been -- there's been probably 
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about 60 loads in the last -- in the last three days in that 

area. And that's the Area 1. 

Q. And the loads that you're referring to are dirt, 

soil. 

A. They're -- Yes. Yes. 

Q. Can you on this map point to between 2002 and 2004 

where you buried or pushed over solid waste -- 

A. Okay. 

Q. -- in these parcels? 

MS. NEISWENDER: What do you mean by "solid waste"? 

We've got to get clear on our definitions. That's your 

definition. 

MR. STRATTON: Concrete -- concrete, stucco. It's 

not my definition. It's actually the definition of the 

Public Resources Code. But construction debris, inert 

debris which includes concrete, bricks, stucco. 

THE WITNESS: On Lot Number 18, on. 

THE HEARING OFFICER: I'm having a hard time 

keeping track of count. What are you calling "18"? 

THE WITNESS: It's the -- about the sixth lot up 

from the bottom tier. 

THE HEARING OFFICER: Oh, I'm sorry. Got it. 

THE WITNESS: And then Lot Number -- Lot Number 19 

on the -- on the -- actually 19 and 18. On the southeastern 

portion of those lots, 18 and 19. 
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THE HEARING OFFICER: And -- 

THE WITNESS: And then Lots Number 34 in the center 

to the -- to the northerly part of Lot Number 34. And 

then -- lot -- this -- this triangular looking area. But 

below on the southern part of Area 3 where there's a -- it 

says "01." So I'm not exactly positive. But it's right 

there in the center of this diamond-shaped lot. I think 

that's "1," and this I don't understand. They both have the 

same number there? Is that it? No, a different one. 

Q. This lot that you're pointing to right there? 

A. Yes. Yes. Exactly. That's it. This is it. Yes. 

Q. These are the exhibits that we had previously 

submitted. 

A. That's it. Yes. 

Q. Is this the area you're referring to? 

A. Yes. Yes. Exactly. This was This was 

originally down about -- Where the cars are parked, it was 

down about 20, 25 feet. And where this debris is at down 

here, it's down about -- This has been raised up about 30 

feet, roughly 30 feet. 

Q. And were you involved with the placement of this 

material? 

A. Yes. Yes. Yes. Both of those. Both of those. 

Q. Does this photograph -- and I'm referring to 

Exhibit 10-G -- represent -- 
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A. Absolutely. 

Q. -- the types of material 

A. Absolutely. 

Q. -- that went into this 

A. Absolutely. If nothing -- If anything If 

anything, this is on the clean side to -- compared to what 

I -- what was usually going in. 

Q. Can you explain that? What do you mean by "on the 

clean side"? 

A. Well, there was there was more -- more rebar 

in -- in -- in -- The loads fluctuated quite a bit. There 

could be a load that was just beautiful, solid concrete that 

was broken up like you could make a patio out of. And then 

there were loads that were just filled with trash and all 

sorts of things. And that's where we would try to be able 

to pick out the worst of it after it had been pushed or at 

least the stuff that floated to the top. 

Q. You indicated that you were paid by Mr. Fishback -- 

A. Yes. 

Q. -- to do this work between 2002 and 2004? 

A. Yes. 

Q. Mr. Fishback has indicated that he has not received 

any money for receipt of this material. Is that your 

understanding as well? 

A. He's received, I know for a fact, because the money 
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was handed to me to give to him. He's received -- And it 

started out to be just money for the concrete that he was 

he received money for just the concrete. And when I was 

doing from '02 to '04, it was just basically people were 

paying for the concrete. They weren't paying for the soil. 

Then when I stopped working for him as of '04 -- I 

think it was October '04. Let me see. 

I stopped doing the major work for him in October 

'04. And -- and that's when he really jacked up the --

the -- the amount of trucks coming in. And he in turn 

raised the price from 25 to $35 for concrete and $25 for 

soil. And this is a cash -- He was cash -- Absolutely 

cash. They -- they -- they put in a sheet. They put in 

a -- a little tab in a box that tells about how many loads 

that they've gone in during the day, and then-- and then 

the money is collected in cash from them later or from the 

owners and the operators of the different trucking outfits 

that were dumping up there. 

Q. These trucks that haul material up there, were 

these trucks owned by Mr. Fishback? 

A. No, none of them. 

Q. Were these contractors or or trucking companies 

that were bringing this material to the property? 

A. These were -- These were a mixture of -- They 

were trash removal places with roll-off trucks. They were 
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pool -- pool excavators. And then any -- any 

construction -- construction-type outfit. 

Well, I go back to the price of the fill. There 

was -- There were a couple of people that made no -- no 

money to -- two of the people -- or the one person didn't 

pay any fees. But he paid back Wayne with -- with truck 

work. And -- and then another party is -- is a -- a general 

contractor. And he's going to help facilitate putting in 

some electrical lines so he doesn't have to pay. And there 

were a few people that came in that were -- that were 

that were truckers that did not pay because they said that 

they have top soil. So it was a separate agreement. There 

were a few that came in that some special deals were made 

that he didn't have -- that he didn't collect from them. 

Q. Did they say this directly to you? 

A. To me, exactly. And not only the -- the One of 

the complaints was when it went up from free soil to $25, 

one of the pool guys said, "I'm not going to do that 

anymore. It's too much money." And then he called me up 

and he was trying to find out whether I could convince Wayne 

to have a better price and -- and -- and he refused. 

MS. NEISWENDER: I have to object at this point. 

We -- I recognize that an administrative hearing does not 

have the same rules of evidence as a court. But we've just 

listened to 10 minutes of pure hearsay. Absolutely no 
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personal knowledge on the part of this witness. It's what 

other people told him, what he was told by others, what they 

said to him. Nothing that he personally did. If we're 

going to start talking about what trucks were brought in, 

what was paid, et cetera, then let's have a trucker sitting 

here, but not Mr. Mionske who's doing all this on hearsay 

and gossip. 

THE HEARING OFFICER: It can be given whatever 

weight it's worth. 

MS. NEISWENDER: All right. Sorry for the 

interruption. 

THE HEARING OFFICER: It can come in, but it's --

but it's weighted appropriately. 

MR. STRATTON: I don't have any other questions for 

Mr. Mionske. 

I do have one question. 

Q. I noticed in Ms. Neiswender's Exhibit 5 that you 

are named in a legal action that Mr. Fishback is bringing 

against you and other people? Are you aware of that? 

A. No, I'm not. 

MR. STRATTON: Okay. 

THE WITNESS: And can I get a copy of that? 

MS. NEISWENDER: I'd be happy to hand you one 

outside this room when we're done. 

THE WITNESS: Good. 
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THE HEARING OFFICER: Okay. You may cross-examine. 

EXAMINATION 

BY MS. NEISWENDER: 

Q. Mr. Mionske, you said your house is to this side of 

this water tank. Right? 

A. Yes. 

Q. Where is your view? 

A. My view is over here at Woolsey Canyon where I see 

all the trucks coming up and down going to the dump site. 

Q. Okay. And when you look down here, do you see 

L.A. County or Ventura County? 

A. I see Ventura County and I see L.A. County. And 

most of the -- 

Q. Okay. And there's -- And there's -- Wait. 

A. Most of the dump trucks that are going up there -- 

I'm not asking you about trucks. I'm asking you 

about a view. I know this is pieces, but you have to wait 

for my question before you answer it. 

This road right here is a ridgeline, is it not? 

A. Mostly. 

Q. So in order to see from your house to what Fishback 

is doing on his property, you'd have to see through a hill? 

A. No, I see through my windshield. 
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1 Q. But when you talked earlier about seeing from 

2 your -- looking out your window, you couldn't possibly see 

3 the Fishback house or the Fishback property from your 

4 from your window? 

5 A. Oh, I saw the trucks going there, yes. From my 

window, I can see trucks that are right here, right here off 

7 this photograph all the way through. So when I look through 

8 my window, I physically see the dump trucks travelling to 

9  dump site. 

10 Q. But you can't see the property. 

11 A. I can count them. 

12 Q. But you can't see the property. 

13 A. Well, when I get out of my car -- when I get out of 

14 my house and I get into my truck, I see them from the 

15 windshield of my truck. When I'm driving past the dump site 

16 I see the trucks dumping. I see some of them are coming in. 

17 I see some of them putting out the -- the -- the -- 

18 Q. Wait for me to ask a question before you answer it 

19 if you would, please. 

20 You said you look out your windshield. How often 

21 are you on that road? 

22 A. Probably eight, nine times a day. 

23 Q. Why? 

24 A. Well, first thing I get up in the morning and I go 

25 to the Y. I go to the Y three days a week. When I go to 
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the Y, I drive past the Fishback property. 

Q. That's 2 minutes in the morning. 

A. And then I turn around and I come back 

Q. Two minutes again. 

A. -- returning from it, yes. 

Q. And then -- 

A. I have other properties. And I go out and I do 

some shopping in the morning usually. 

Q. So you're talking 

A. And I go down -- And I go down and I buy material. 

I have a man that's working for me. And I have some 

properties that I'm putting in some septic systems in. And 

so I'm constantly going back and forth. And my wife knows 

that because she sees the gas bill 

Q. And as you're going past, you have the opportunity 

to stop the trucks and look in the top? 

A. I have the opportunity to see the trucks when I get 

to the gate. The gate has a -- it is a locked gate and the 

truck drivers have to get out of their truck, open up a 

lock, drive through, park their truck, close the gate. And 

when I come up, a lot of times the trucks have blocked me. 

So I'm sitting there, and I'm looking at the truck driver, 

waiting for him to come to the dump site. 

Q. Do you ever climb onto the truck and look in the 

top? 
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1 A. I have. I have. On a couple of occasions. 

2 Q. On a couple of occasions. 

3 A. Yes. 

4 Q. And that would explain how you know what's in every 

5 truck of the 500 trucks per week that allegedly go to the 

6 Fishback property. 

7 A. The reason I know that is because, when I go up and 

8 down Woolsey Canyon Road, I follow them. And in the cases 

9 of following them when they don't have tarps over, I can see 

10 directly into the -- into the -- into the load. They 

11 overload all the trucks because they know that there's no 

12 inspectors there. So they have them heaped over. In fact, 

13 they're so heaped over that the trash is falling along the 

14 side of the road as they're going up. And I see that. 

15 Q. Okay. And as you're -- 

16 A. And in fact, at the gate, the trash They 

17 will On occasion, they will take -- they will do some 

18 movement with their truck. And on the way back out, they'll 

19 be closing their doors. And the debris that they have 

20 that's left on their rails will fall down on the -- on 

21 the -- on the concrete. 

22 Q. And it's your belief that no other trucks use that 

23 road except those going to the Fishback property. 

24 A. Oh, I know that for a fact. 

25 Q. For a fact. 
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A. Absolute God's fact. 

Q. No other trucks go up there. 

A. No other trucks. There is no other property there 

except for mine. That's it. They're -- There's -- 

There's -- I have a neighbor -- 

Q. There is no question pending, sir. 

You said in your testimony that you never saw an 

engineer on the property. How would you know? 

A. Well, when I was doing the work for him, the only 

person that I saw if I looked in the rear view mirror of my 

truck was me looking at the mirror. That would be the only 

person that I saw. There wasn't anybody there. There 

wasn't anybody there telling me what to do, how often to do 

it. There wasn't anybody inspecting. 

Q. This is before you quit in October of '04. 

A. Yes. 

Q. And then since then you said that.the things ramped 

up. Right? 

A. Yes. 

Q. So you have no idea if there was an engineer on the 

property after that? 

A. Yes, I do. 

Q. How do you know that? 

A. I know that because Mr. Fishback has a -- has an 

employee. And that employee has -- I communicate with him. 
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And -- and I have occasion to go over there to help out with 

some mechanical problems and -- and pick up something that I 

had over there. And I converse with him. And I see what 

was happening. I know the cars. This is my -- This is my 

general -- This is my area that I've been living in for 25 

years. And I know all the cars that are coming in and out. 

I know them by color. I know all the trucks and the dump 

trucks. 

Q. You were here this morning, weren't you? You were 

here for this morning. Right? Haven't you been here since 

9:00? 

A. I left -- I left for a little bit. Why? 

Q. Mr. Sherman was sitting here? He's a civil 

engineer? 

A. Oh, I never -- The only time I 

Q. Is he a liar? 

A. Can I -- Oh, big time. 

Q. And how do you believe that to be true? 

A. Well, if you gave me -- If you gave me a 

written a written part of all of his -- of all his 

statements I can refute a huge amount of those. 

Q. Are you a civil engineer? 

A. No, I'm not a civil engineer, but but but 

Q. Have you worked with -- 

A. But I can see. And when somebody says to me that 
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they've -- they've visited it and they've checked it, 

they're -- they're -- they're absolutely false. 

Q. But you are not on the Fishback property 12 hours a 

day, 6 days a week. 

A. I'm not saying that he never, never was there. I'm 

saying that nobody is there monitoring the fill. He might 

have been on occasions. He in his testimony said that he 

was maybe up there six times, and he was including the 

meeting. that they had with the -- with the health department 

on one. 

Q. So why is he a liar? 

A. So -- So that's -- Why is he a liar? He probably 

is a liar because he's got an engineer stamp and he's 

willing to use it for -- for -- for -- for some pay. 

Q. So basically you have no information as to whether 

or not Mr. Sherman is telling the truth. 

A. If I was to read back the testimony of him, there 

are statements in there that are totally erroneous. 

Q. What statements? 

A. Well, okay. Let me Let me Let me review 

some of my notes and I'll try to come up with something. 

But -- And meanwhile, if you were to give me some of the 

some of the documents -- or some of the If you could 

record back to me, feed back to me what what he said, 

then I would be happy to do it blow by blow. 
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Q. But you can't think of one line that he told -- 

A. Oh, I will. I will. I will. I'll give you right 

now. Okay? 

Q. All right. While you're thinking about it 

A. No, no. I'm ready right now. I'm not I'm 

ready right now. 

He said that he advised on -- on the retention 

basins. And I made those retention basins long before. He 

said he was only in the Fishback property a year ago. He 

said basically a year ago. And -- and -- and -- and I built 

the retaining basins long before he ever saw the property. 

Q. Isn't it possible that he redid them after your 

after your work? 

A. Well, anything is possible. I could be an 

astronaut too, I guess. 

THE HEARING OFFICER: Can Can we move on to 

another subject? 

MS. NEISWENDER: All right. 

Q. As 

A. He said the -- the -- the -- the engineer was 

citing landslides if I'm not mistaken, was he not? 

Q. There were landslides on the Fishback property, 

yes. 

A. There was never a landslide on the Fishback 

property other than the undercutting of the -- of the North 

‘143347  
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American Cutoff. There was never a landslide ever in the 

rains of '01, '-2, '-3, '-4, or '-5, or '-6. 

Q. And you personally know that. 

A. I absolutely know every rock on that property. 

Before they started excavating, I knew every rock on that 

property. And there was a landslide on an adjoining piece 

of property, and that property happens to belong to a -- to 

a -- to a -- to a cousin of yours and which your -- your --

your -- your brother is the -- the lawyer for. And there 

was a small landslide, and it was approximately 30 feet 

wide -- 

THE HEARING OFFICER: We need to -- We need to --

We're not going anywhere. 

MS. NEISWENDER: We weren't. 

THE WITNESS: That's the only landslide on that 

whole place. 

BY MS. NEISWENDER: 

Q. But we got to get back to the key piece here which 

is, in --in the period of time that you're talking about 

from '04 through the present time, you are claiming to be 

personally familiar with everything that's gone on the 

property since then. 

A. I'm not familiar with -- with -- with from -- from 

the morning -- Let's say they start delivering loads up 

there about 6:00. And then they quit sometimes about 6:00 

FRAZEUR COURT REPORTERS - REALTIME TRANSCRIPTION 
(805)582-0455 (866)FRAZEUR kaA 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

to 7:00 or 8:00 at night. So from that time, from 6:00 in 

the morning till 6:30 at night, I would say I am at the gate 

probably about seven times I'm at the gate. And I'm -- and 

every one of those seven times is a coming and going I'm 

passing that property. So I would say -- I would say that 

I'm -- I'm probably watching that property more than 

Mr. Fishback is. 

MS. NEISWENDER: Nothing further. 

THE HEARING OFFICER: Okay. Thank you. 

MS. NEISWENDER: If I could, we do need to recall 

Mr. Fishback to rebut some of this testimony. It will be 

brief, I promise. 

THE HEARING OFFICER: Okay. 

REBUTTAL EXAMINATION 

BY MS. NEISWENDER: 

Q. Mr. Fishback, Mr. Mionske said quite a few things 

concerning the operation of the property. Have you ever 

accepted trash at the property? 

A. No. 

Q. Have you ever accepted roofing materials or asphalt 

shingles at the property? 

A. No. 

Q. Have you ever had a hundred plus trucks per day 
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going up the property? 

A. Never. Nowhere close. 

Q. Mr. Mionske indicated that there is absolutely no 

other reason for trucks to go up that road except to go to 

your property. Is that true? 

A. No. 

Q. Are there other properties that use that road? 

A. Yes. 

Q. What is the highest user of that road? 

A. Probably Rocketdyne. That's the Woolsey Canyon 

Road. 

Q. Rocketdyne is bringing up trucks for what purpose? 

A. They're taking material out. Fill material. 

Contaminated fill out. 

Q. So the Rocketdyne facility is trucking down Woolsey 

Canyon daily. 

A. Yes. 

Q. Have you been in contact with -- 

A. Well, I take that back. I don't know for a fact 

whether it's daily. I just know that, in talking to 

Rocketdyne, they say they try to limit their trucks to about 

40 -- 40 trucks a day. 

Q. Have you had any conversations with the folks at 

Boeing about the Rocketdyne facility? 

A. Sure. Many times. 
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1 Q. About the truck traffic? 

2 A. Yes. 

3 Q. And that's where you get that 40-truck-per-day 

4 number? 

5 A. Yes. I -- I wrote a letter to Ray Gutierrez on it, 

6 just giving him kind of a rundown to sort of -- of describe 

7 these bizarre numbers that have been come up with the amount 

8 of truck traffic that come up there. I have emails that 

9 have cited up to 300 trucks a day, I think, which come from 

10 Robert. And I could possibly get up to maybe 120 trucks a 

11 day between what Rocketdyne is doing, what Robert is 

12 bringing trucks up there for. We've got another neighbor 

13 that brings fill in. 

14 Q. What's the name of that other neighbor? 

15 A. Danny -- I forget the last name. 

16 Q. Danny. 

17 A. And then on Woolsey Canyon you've got several 

18 construction sites going on there. Plus the other what I've 

19 actually considered dump sites over on Woolsey where they -- 

20 you could just see out there on the ground refrigerators and 

21 different stuff like that. 

22 Q. Was there -- Prior to the time that you owned the 

23 property, were there problems with people dumping on the 

24 property? 

25 A. Well, there was a huge amount of cleanup of 
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abandoned -- I wouldn't call it garbage or trash, but just 

abandoned vehicles that we took 30 abandoned vehicles off 

the property, for example. 

Q. What time frame just so the hearing officer knows? 

A. About 2000 to 2004. And just a massive cleanup of 

the site was required. 

Q. Now, is there any reason that Mr. Mionske would 

testify here today in the fashion that he did? 

A. Yes. 

Q. What would that be? 

A. He has two lots that he is in the process of 

preparing for sale. And he's afraid that the truck traffic 

is going to negatively impact those sales. 

Q. Has he expressed to you his concerns about your 

truck traffic? 

A. No, he hasn't to me directly. But I, you know, 

certainly -- It's easy to figure out. And he's expressed 

it to other property owners up there and, in fact, expressed 

it to Dale Dean over at the Resource Conservation District. 

Q. Do you have any emails or anything like that from 

Mr. Mionske complaining about the truck traffic? 

A. No. In fact -- In fact, Robert never came to me 

and expressed any complaints until he decided to throw in 

with Todd Doherty and start all this harassment. 

Q. If we were -- The biggest issue that we are here 
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1 on today is as to whether or not there is anything in your 

2 construction site which is anything other than inert 

3 materials. Is there anything up there as Mr. Doherty 

4 testified, anything up that does not fit in the definition 

5 of inert materials that is located in -- we described in our 

6 brief clean concrete, dirt, rock, stucco, brick? 

7 MR. STRATTON: Excuse me. Mr. Doherty didn't 

8 testify. You mentioned "Mr. Doherty." 

9 MS. NEISWENDER: Excuse me. "Mr. Mionske." 

10 THE WITNESS: I certainly would not sit here and 

11 say that there is not a cupful of whatever that could be in 

12 that fill. We have worked extremely hard to screen the 

13 material. First of all, the material is screened before it 

14 comes to the property. It's taken another look at on the 

15 property. I believe that Environmental Health when they did 

16 the site visit they found, you know, I think it's called a 

17 30-yard container where there is probably the most of it 

18 would be rebar that's been pulled out of the -- the 

19 material. That was out of deference to Ray Gutierrez. He 

20 said that, while their policy is to allow concrete and 

21 asphalt, and those type of inert materials and fill, he said 

22 their policy is not to have rebar. So while we're not under 

23 the grading department guidelines, we've basically made a 

24 point to pull those materials out. So that's primarily the 

25 screening that we did. 
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I just have to say this: The veracity of Robert 

Mionske's testimony about all of these issues that he's 

brought up, it runs along the lines of emails and the 

placards and demonstrations that claim 300 trucks a day 

running up there to 500,000 yards of material being dumped 

up there to me making millions of dollars is just absolutely 

absurd. 

Q. That's the last item. Did you ever accept any 

money on these -- 

A. I did not. And I think Robert has that in his mind 

because he for years, 20 years, has brought in the same kind 

of material, has collected money for it, did his own work. 

And so basically, I'm not saying he made a profit out of it, 

because it costs a lot of money to operate equipment. But 

he's done this for years. 

It was actually Robert, when I was getting into 

this, that mentioned to me "You better be careful about 

taking the money." And, therefore, I took his guidance. 

And I have not received any money for this material coming 

in. 

MS. NEISWENDER: Nothing further. 

THE HEARING OFFICER: Okay. 

MR. STRATTON: No further questions. 

THE HEARING OFFICER: Okay. I'm going to move on 

to taking speaker -- speakers. 
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Okay. We're going to break for just a second 

before we do. 

(Pause in.  proceedings.) 

MR. STRATTON: Mr. Delperdang, it's been brought to 

my attention that Mr. Fishback was never sworn in and that 

you did Mr. Mionske, but -- 

THE HEARING OFFICER: Do you know what? That was 

an oversight on my part. 

MS. NEISWENDER: We do have the verification so, I 

mean, that's part of it. Maybe you can swear him in in 

reverse. 

THE HEARING OFFICER: Okay. 

THE WITNESS: I promise it was true. 

THE HEARING OFFICER: All right. Hang on. I'm 

going to have to modify my words -- 

MS. NEISWENDER: He's got his cheat sheet. 

THE HEARING OFFICER: I've got my -- 

Do you solemnly swear that the evidence you gave in 

this matter was the truth, the whole truth, and nothing but 

the truth? 

THE WITNESS: I do. 

THE HEARING OFFICER: Okay. Thank you. 

I don't know if Mr. Mionske filled out his speaker 

card before he was accepted as a witness. 

MR. MIONSKE: Yes. I did. I did. 
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THE HEARING OFFICER: I think you've had five 

minutes? 

MR. MIONSKE: Well, I'll -- I'll reserve that 

possibility if you wouldn't mind until -- 

THE HEARING OFFICER: -- until I take others, then. 

Just a -- Just a word for those that may have had 

the concern. By turning in the speaker card, we're not 

going to question you. Neither side is going to examine 

you. This is a public hearing, and you have a right to make 

a statement. Like I said, we're going to confine them to 

5 minutes. 

Teena Takata? 

THE HEARING OFFICER: Would you give your name and, 

I guess, address for the record. 

MS. TAKATA: Teena Teena Takata. I live at 9629 

Baden Avenue, Chatsworth, California. I gave my business 

address on the card. 

I'm a member of the Land Use Committee, of the 

Chatsworth Neighborhood Council. I'm also a member of the 

Santa Monica Mountains Park Association. And I hike in the 

area. 

And one of the things that I observed during times 

going up Woolsey Canyon in order to go hiking at Sage 

Ranch at one time I was on the top of the hill and 

waiting for somebody to come meet me. And there's dump 
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trucks coming up. And I will say, with respect to Mionske's 

testimony, there are some large tanker trucks that come up 

to Boeing to deliver what is indicated to be, I think, 

liquid nitrogen or some -- some, you know, clearly 

industrial tanker type thing. 

The type of truck you see at Boeing is clearly 

distinguishable from the dump trucks that you see that enter 

the Fishback property. And from Sage Ranch, you have a good 

view of dump trucks approaching a very large locked gate. 

It's got a big bar across it. The driver gets out, unlocks 

the gate, the driver walks in -- you know, drives the truck 

inside, comes back, locks the gate again so the gate is 

always locked. And all these people have keys to this gate. 

It's really an interesting thing. And there is a relatively 

high volume of activity. 

And we did employ an aerial photographer who went 

by the site on a quickie, little drive-by, you know, up in 

the air on June 25, '05. And I believe we've sent some 

pictures to you folks electronically. But I had some 

printed copies, so I wanted to submit them. 

One is just -- And I only have one copy. I didn't 

know of any rules. One is kind of a general overview of the 

site showing fairly extensive grading activity. Another one 

I have labeled as clearly three trucks. And there's three 

very -- you know -- you know, dump type trucks clearly 
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indicated in this photograph. And then there's another 

thing. And all these were taken just while the plane was 

just driving by. There is another one with a separate site 

with two trucks dumping. So on one random day on June 25, 

'05, is when the photos were taken, there were five trucks 

noticed on the property in these three photos. I didn't 

even try to find an exhaustive list. But I would agree with 

Mr. Mionske's testimony that, if you go by at any point in 

time I don't think it's so pertinent whether he's there 

on the site every moment or whatever. But you can make 

assumptions based on the level of activity at any moment in 

time. And that is correlated by my personal observations of 

trucks at the gate. I'm also submitting a aerial-type, 

topo-type map showing the two water sheds involved. 

From there, I want to say we have health concerns. 

We have water contamination issues. The testimony from the 

engineer was they want the ground water to seep in. What's 

in this stuff? 

I think the soil core samples are great. But I 

would wonder what supervisory activity the LEA had over that 

activity at the time these samples were taken. Do you know 

they're from reasonable places? If you went on the site, 

does that look like where they dumped the stuff or did they 

go find a nice, clean place to give you a sample from? I'm 

worried about that. 
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I'm worried about no -- no regulation of this 

activity. I'm worried about CEQA and what kind of issues we 

have of traffic, dust on the unimproved road, what's going 

on with the community. This is just north of the percolate 

contaminated Boeing site. What -- You know, what's 

happening, it's all happening with no activity. 

A lot of this testimony is not talking about, you 

know, solid waste which is your key issue. It's our key 

issue. And there's a huge volume of these dump trucks 

running up Woolsey. Everybody has noticed it. 

I would also request if you have a future hearing 

that the public be allowed to speak again because, as 

additional testimony is brought in by these people, we may 

have further comments. 

I also -- I certainly haven't read the Supreme 

Court. We got some information from your office, but it did 

not include this brief. There's a big difference between a 

can and bottling recycling activity and accepting discarded 

construction materials. If I excavate a swimming pool, that 

is discarded materials. And if that's where the line is 

drawn, this facility meets that thing. 

I also noted that, when the engineer was 

testifying, he noted that this was to help the agricultural 

community not be overly burdened by regulations. The 

pictures I'm submitting, they show five dump trucks. They 
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1 don't show any horses. They don't show any cows. I have 

2 heard there are some on this site. And I ask that reason 

3 prevail here. If I'm running an operation where I've got a 

4 hundred trucks in every day, or, if I've got a couple cows 

5 or horses -- 

6 I've got four horses in my backyard. And by the 

7 way, I certainly wouldn't let any horse loose on this 

8 property. It's -- It's silly to do so. But I'd like that 

9 you really consider what the primary business activity of 

10 this•has to be. And I respectfully submit this is not an 

11 agricultural activity. 

12 THE HEARING OFFICER: Thank you. I can view the 

13 pictures, but I can't bring them to evidence. They're 

) 14 not -- They haven't been formally admitted as part of the 

15 proceeding. 

16 MS. TAKATA: Okay. When you say that, would you 

17 like to keep them for the record or what happens? 

18 THE HEARING OFFICER: I can't -- I can't 

19 can't keep them or consider them as part of the record. 

20 MS. TAKATA: Okay. 

21 THE HEARING OFFICER: You're welcome to show them 

22 in conjunction with your testimony. 

23 MS. TAKATA: Okay. 

24 THE HEARING OFFICER: But -- And I'll give them 

25 the weight they're -- they're warranted. 
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MS. TAKATA: Okay. 

THE HEARING OFFICER: But only for the period of 

time that you're here. 

MS. TAKATA: Okay. 

THE HEARING OFFICER: I can't consider them 

beyond -- 

MS. TAKATA: We -- We do -- We could locate who 

the photographer is and have him, you know, submit some 

declaration to you that we did whatever. And the original 

photos, of course, are time-dated by his camera, et cetera. 

THE HEARING OFFICER: If Mr. Stratton had 

introduced them as part of his case, they could be 

considered. 

MS. TAKATA: Okay. 

THE HEARING OFFICER: But I mean, as being 

introduced as exhibits. 

MS. TAKATA: Okay. We'll pass it around. However 

you guys want to do it. 

THE HEARING OFFICER: Thank you. 

THE WITNESS: Thank you. 

THE HEARING OFFICER: Todd Doherty. 

MR. DOHERTY: Good afternoon. My name is Todd 

Doherty. I live at 9348 Notre Dame Avenue, Chatsworth, 

California. 

This all started for me back in November of 2004 
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when I noticed a large increase in the number of trucks 

entering the Fishback property. Again heightening at Sage 

Ranch, you would see a line of trucks entering the property. 

There is some discrepancy here between what is 

Woolsey Canyon and what is the North American Cutoff Road. 

And that's I think where the clarification needs to be made. 

The North American Cutoff Road has a gate at the entrance. 

Those are the only trucks entering that property are dump 

trucks. No Boeing trucks at all. No Rocketdyne trucks. 

Only dump trucks enter that property, and then Mr. Mionske's 

personal truck and the neighbor's personal truck. There are 

no other trucks entering that property. 

If you go to Sage Ranch park, which I've done many 

times, and hiked around in that area, you will see lines of 

trucks entering this property. I have sat there at the 

gate. I have counted personally 15 trucks an hour. And I 

on certain days the one in particular that Mr. Fishback 

keeps citing I counted 300 trucks. It was like 295. This 

is a large volume of trucks. It is -- It is -- It has 

been unregulated for years. 

Finally, I did write a letter to Governor 

Schwarzenegger asking for some assistance with the matter 

and things happened. All of a sudden there was activity 

with the County to get something done. Initially, I had 

contacted Mr. Gutierrez back in -- about a year ago today. 

412140fr 
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1 And they came out with Mr. John Pine, who is an inspector. 

2 We personally, all of us, went up into the dump truck. 

3 There were boulders of concrete the size of my body with 

4 rebar attached to it. And all that was allowed to proceed 

5 and dump because the grading department felt like they 

6 couldn't take action. 

7 It's time for the LEA to take action and to 

8 honor -- There's a simple request here. All this could be 

9 done legally. If he wants to recycle materials such as 

10 concrete and asphalt, he needs to just simply apply for a 

11 permit and proceed accordingly. This is not a personal 

12 issue as he's made it. It is simply a business issue. I 

13 mean, he's accepting waste. We're asking that the waste be 

14 monitored. That's all. 

15 And all I have to say is here is -- Back to these 

16 photographs, but these are five trucks taken within 2 

17 minutes' time. Okay? So you're seeing 5 trucks at once. 

18 There's a traffic jam entering this property. And he's 

19 contesting that they're only 40 trucks a day going up there. 

20 That's simply not true. 

21 Thank you. 

22 THE HEARING OFFICER: Thank you. 

23 Mr. Mionske, did you want to add anything else? 

24 MR. MIONSKE: I don't think so. 

25 THE HEARING OFFICER: Okay. Thank you. 
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All right. We need to grant a new hearing date. 

In your letter, you suggested several in August. 

MS. NEISWENDER: We gave me a couple of different 

dates. What we'd really like after talking to Mr. Eowan is 

to get it on August 8 if that is at all possible. 

THE HEARING OFFICER: That's fine. 

MS. NEISWENDER: It works? 

THE HEARING OFFICER: My son is getting married 

Oh, I'm sorry. I've got to I've got to consult the 

other side. I don't -- My son's getting married that 

Saturday and I'm taking off for that week so. 

MR. STRATTON: We -- 

THE HEARING OFFICER: And we have vacations also. 

MR. STRATTON: We're not available the week of the 

7th or the week of the 14th. 

MS. NEISWENDER: At all? 

MR. STRATTON: At all. We are, however, available 

August 23, 24, and the 30th, and the 31st. 

MS. NEISWENDER: Yeah. The problem is that I got 

clearances for that I got clearances for a very limited 

number of days. Is there any way that we could set it 

tentatively and then I can get back to you and tell you what 

dates these guys can be here? Because this is the reason 

for the continuance is so they can be there. 

THE HEARING OFFICER: Right. I understand. 

13? 
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MS. NEISWENDER: Bill, 23rd, 24th? 

MR. STRATTON: August 23, 24th -- 

MS. NEISWENDER: 30th and 31st. 

MR. STRATTON: 30 and 31, yes. 

MS. NEISWENDER: Okay. I can -- I mean, I can 

even get back to you in a couple of hours. I'll call their 

offices. I don't know if they're going to be available, 

though. 

THE HEARING OFFICER: We're going to have to do 

some type of a public notice. 

MR. STRATTON: Yeah, I was just I believe we 

have to renotice this hearing. 

THE HEARING OFFICER: So we can tentatively set a 

date and then adjust if need be. I need to close the record 

with having selected a date. 

MS. NEISWENDER: Okay. If we could tentatively set 

it for August 24, and -- which is five weeks -- five weeks 

from today. 

THE HEARING OFFICER: It can be adjusted if 

necessary. 

MS. NEISWENDER: Let's tentatively set that. And 

then I'll call them and get back to you as soon as I 

possibly can. Who should I call? Should I call Dennis, or 

should I call your office or Bill? 

THE HEARING OFFICER: Contact me. 
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MS. NEISWENDER: Okay. 

THE HEARING OFFICER: Okay. I'm going to adjourn 

the hearing. It's 12:21. 

MS. TALENT: May I get some sort of clarification. 

Is this going to be a new hearing or continuation of this 

hearing? 

THE HEARING OFFICER: We're only going to hear 

testimony from two witnesses that were unavailable today. 

We're not going to bring in other witnesses. There will be 

no other witnesses permitted. We will, again, give the 

public the opportunity to make comments if they are in 

attendance and -- and would care to speak after they've 

heard from these two expert witnesses. But that's it. It 

will be the additional two witnesses, public comment period, 

closing arguments, and then I'll render a written decision 

within 30 days. That's my understanding about how we're 

going to proceed from here. 

MS. TALENT: And can the LEA submit any more 

exhibits? 

THE HEARING OFFICER: No. If it's -- You know, 

it's with respect to referencing exhibits that were being 

introduced in closing remarks, sure. 

All right. We're going to adjourn until August 24. 

I guess we're tentatively going to be in this room at 9:00. 

MR. STRATTON: We'll have to get that worked out. 

in 
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Right. 

THE HEARING OFFICER: We'll -- We'll confirm that 

before we do the public noticing. And if there is a change 

in date for some reason, we'll have to do that. 

MS. NEISWENDER: Thank you for accommodating us on 

that. Sorry about that. 

THE HEARING OFFICER: Thank you very much. 

MR. STRATTON: Thank you. 

(At 12:21 p.m., the proceedings were 

adjourned to August 24, 2006, at 9:00 a.m.) 
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1 VENTURA, CALIFORNIA - THURSDAY, AUGUST 31, 2006 

2 10:03 a.m. 

3 

4 

5 PROCEEDINGS 

6 

7 THE HEARING OFFICER: We're going to get started. 

8 I guess for the record, it is August 31, at 10:03. 

9 I'm Jim Delperdang, Hearing Officer. We're resuming the 

10 hearing in the matter of the Local Enforcement Agency and 

11 Mr. Fishback. 

12 Kind of just to outline the order of proceedings 

13 for today, we're reconvening so that Mr. Fishback can 

14 present expert witnesses. And then we're going to take 

15 speaker cards. We're going to limit speakers to -- 

16 I believe it was 5 minutes each last time? 

17 -- and then we'll hear closing from each side and 

18 then close the hearing. Okay? 

19 MS. NEISWENDER: We have a little piece of 

20 housekeeping first, if we could. 

21 THE HEARING OFFICER: Sure. 

22 MS. NEISWENDER: At the end of the last hearing, 

23 EHD's Melinda Talent asked for a clarification from you. 

24 She specifically said, Is this going to be a new hearing or 

25 a continuation of this hearing? And the hearing officer 
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1 replied, "We're only going to hear testimony from two 

2 witnesses that were unavailable today. We're not going to 

3 bring in other witnesses. There will be no other witnesses 

4 permitted. It will be the two additional witnesses, public 

5 comment closing arguments, and then I'll render a 

6 written decision within 30 days." 

7 This week, Tuesday evening at 5:00, I received a 

8 call from EHD saying they had sent a packet. I picked it 

9 up. And it was a reply brief with 16 exhibits along with 

10 letters including testimony from four additional witnesses. 

11 Four new witnesses. And we object to the hearing officer 

12 considering this document at all. And if the hearing 

officer has read any part of this document, then we must ask 

14 for a continuance to bring in those four witnesses and 

15 cross-examine them as well as bring in rebuttal witnesses. 

16 Furthermore, the material in this document contains 

17 misstatements of previous testimony and we will have to go 

18 through the transcripts in detail to show that the EHD has 

19 misquoted significant portions of the previous testimony and 

20 specifically where they claim Mr. Fishback has admitted to 

21 certain violations of law. 

22 There may be a question as to the need for such 

23 formality. But we have to emphasize what is at stake. If 

24 EHD can convince the hearing officer that this is a Type A 

25 facility, the stigma of this property being a landfill will 
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1 attach to this property and cause millions of dollars in 

2 damage to the value of the property. On top of that, the 

3 cost of permitting a Type A facility runs in the hundreds of 

4 thousands of dollars which the Fishbacks cannot possibly 

5 pay. 

6 We followed the instructions of the hearing 

7 officer. We could have brought in more witnesses. We could 

8 have brought in more evidence. We did not because we 

9 honored what you had to say the last time we were here. 

10 The two unavailable witnesses, closing arguments, 

11 public comment. That's it. That's what we're doing today. 

12 By following the rules, we have been ambushed. We have been 

13 put at a serious disadvantage and we need to know whether or 

14 not you have reviewed, read, or looked at any of the 

15 County's submissions. And if so, we will need to present 

16 rebuttal testimony. 

17 THE HEARING OFFICER: I was delivered the same 

18 materials that you're referencing. I have read the cover 

19 letter that's attached and I have not opened the binder. 

20 MS. NEISWENDER: Good. 

21 THE HEARING OFFICER: I haven't reviewed any of the 

22 material. And we could discuss the appropriateness of it, 

23 but I had the same concerns. So no, I have not read 

24 anything in it. 

25 MS. NEISWENDER: If we can proceed on the premise 
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1 that that will not be accepted, then we can get started with 

2 our witnesses. 

3 THE HEARING OFFICER: I don't know what the content 

4 is, to be honest with you. You're telling me what's in it 

5 is the first knowledge that I have specifically that there's 

6 additional testimony in it. And yes, you're right, it would 

7 be hearsay. You should have the ability to cross-examine 

8 anybody to make any statement that appears in there. And I 

9 would agree with you on that. 

10 UNIDENTIFIED SPEAKER: Would you speak up, please. 

11 MS. NEISWENDER: I'll -- 

12 THE HEARING OFFICER: I'll get close to the 

113 microphone. Better? 

14 UNIDENTIFIED SPEAKER: That's a little better. 

15 UNIDENTIFIED SPEAKER: Yes. Even louder would be 

16 even better. 

17 THE HEARING OFFICER: Okay. Sure. 

18 I agree with your contention. I don't know that -- 

19 Again, without knowing what's exactly contained in it, I 

20 don't know that there are no appropriate portions for me to 

21 consider, but -- and I would certainly be open to your 

22 filing of the closing brief. 

23 UNINDENTIFIED SPEAKER: We still can't hear you, 

24 sir. I'm sorry. Age keeps giving us trouble. 

)25 THE HEARING OFFICER: That's okay. 
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1 Without knowing exactly what's in it, I mean, I'm 

2 kind of at a loss. But you're right. If there is 

3 additional testimony that's presented that wasn't presented 

4 in the hearing, then, yes, that would be not appropriate. 

5 Any comment about what's contained in it? 

6 MR. STRATTON: No comment about what's contained in 

7 it, specifically. But I would indicate that the statute 

8 that brought us here required the Appellant to file a 

9 request for a hearing. And with that request for a hearing, 

10 they were required to file a statement of issues. And we, 

11 the LEA, by law was required -- we were required to file a 

12 response to that statement of issues. 

13 THE HEARING OFFICER: Yeah. 

14 MR. STRATTON: We received their brief and their 16 

15 exhibits the day before the last hearing. We indicated in 

16 the hearing that, although we acknowledged Mr. Fishback's 

17 right to submit that information, that we had some serious 

18 questions and issues about the -- the statements that were 

19 being made and the misinformation that was in there. And we 

20 reserved our right to respond to that document. 

21 We are viewing this brief, if you will, and their 

22 brief as argument. And we're merely responding to the 

23 arguments that they submitted. We view their brief of 

24 July 18 as a 

25 statement. 

as a -- an amendment to their previous 

R/2 
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1 MR. McNULTY: I could step in too. I think a 

2 distinction needs to be made between declarations which take 

3 the form of testimony as opposed to argument. On the one 

4 hand, I think argument is fine and you should have an 

5 opportunity to respond to their brief. And the hearing 

6 officer may even grant each side an opportunity to submit a 

7 final closing brief of some sort if he wishes. But I think 

8 what the hearing officer is concerned more about is 

9 testimony from -- from new witnesses that are in the form of 

10 a declaration. 

11 So it may be appropriate for him to consider 

12 portions of your brief and -- 

)13 THE HEARING OFFICER: -- but not all of it. 

14 MR. McNULTY: -- not other portions. 

15 THE HEARING OFFICER: Do you want to identify 

16 parts, then, that you think are -- that you object to that 

17 you think specifically go to new testimony? 

18 MS. NEISWENDER: There are portions that reference 

19 the four letters that I've talked about. And those portions 

20 would have to be deleted. I would ask actually if you're 

21 going to accept the brief itself which is 22 pages 

22 THE HEARING OFFICER:. Right. 

23 MS. NEISWENDER: -- that the brief be resubmitted 

24 with those portions redacted rather than have it included 

)25 because it makes it -- it makes it impossible. You can't 
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2 

separate it out. You can't unring the bell, to use 

horrible, old phrase. 

Page 

that 

3 THE HEARING OFFICER: Okay. I understand. 

4 MR. STRATTON: Just as a follow-up comment. This 

5 is an administrative hearing. This is a very -- you set the 

6 tone in the first hearing -- a very relaxed, informal 

7 THE HEARING OFFICER: Right. 

8 MR. STRATTON: -- hearing. We're not in a court of 

9 law. No one is going to jail or being fined here. The 

10 purpose of all of this information is to provide you with 

11 information to make a decision. 

12 THE HEARING OFFICER: Right. Well, I mean, the 

13 purpose of the hearsay rule is so that, you know, I can look 

14 in the eyes of the person that's making the statement, hear 

15 them make those statements, and establish the credibility. 

16 When something is in writing, it's much more difficult to do 

17 that. It really shouldn't have any weight in that, you 

18 know, I can't -- they can't present information they have as 

19 to the truthfulness of those statements and cross-examine 

20 the persons making them as well to establish their 

21 credibility. And I would tell you it has -- would end up 

22 having severely diminished weight in that -- in that sense. 

23 I mean, that's my view on things that I consider to be 

24 hearsay. I can't, you know -- that person can't be 

25 cross-examined. I can't assess -- have any ability to 

146 
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1 assess their -- 

2 UNIDENTIFIED SPEAKER: I'm sorry. We can't hear 

3 what you're saying. 

4 THE HEARING OFFICER: --spontaneousness. So I 

5 mean, I'm I'm, you know, trying to lay out for you why, 

6 you know, if someone has something to present with respect 

7 to this, was that known in time to present them for the 

8 hearing? Did this come out of other testimony that was 

9 given in the first hearing? Or I'm trying to gauge why we 

10 went where we went in determining whether it's appropriate 

11 to consider it at all. 

12 MR. STRATTON: Well, the -- the -- the brief that 

)13 we received from them the day before the last hearing, we 

14 hadn't had an opportunity to evaluate and -- and really 

15 investigate the statements and allegations and information 

16 in that brief or these exhibits. It was only subsequent to 

17 the hearing that we were able to get into it and look at 

18 these issues. And in their brief they -- they make 

19 statements and allude to approvals that certain individuals 

20 have made. And we approached those individuals and said, 

21 This is what it says in -- in their argument, in their 

22 brief. 

23 THE HEARING OFFICER: Okay. 

24 MR. STRATTON: And we just asked them if -- if -- 

)25 if that was accurate, if they had any response. 

(RD 
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1 THE HEARING OFFICER: I would agree. I did receive 

2 your brief late in the afternoon before the last time we 

3 convened. 

4 MS. NEISWENDER: All four of the persons he's 

5 referring to are County employees that have been very much 

6 involved with this case since its inception. In fact, many 

7 of them have been involved with discussions with 

8 Mr. Fishback going back over a year. Certainly, those 

9 persons were available to testify at the last hearing. 

10 There is no question but that they were available. The fact 

11 that their -- what their departments did was at issue is 

12 clear from the County's statement from June 6, which is what 

13 he characterized as their response to our statement of 

14 issues. 

15 But our problem in allowing any of this testimony 

16 is that it is new testimony. It's new testimony that was -- 

17 that was not allowed pursuant to your instruction as of 

18 July 20. And if -- If we could have done additional 

19 briefing, if we could have brought in additional witnesses, 

20 we certainly would have done that. 

21 If you recall, when we came in last time, the first 

22 thing that I did when I sat down at this table was say, You 

23 know, we have these two additional witnesses. We couldn't 

24 schedule them for today. Can we get a continuance? We 

25 weren't truly ready to go forward that day, but we did. And 
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1 we're willing to live with what happened on that day. We 

)2 brought in Mr. Sherman to testify, the civil engineer that 

3 did the engineering. We brought in Mr. Fishback's 

4 testimony. And in addition, in the brief that we submitted, 

5 that brief included basically the testimony that 

6 Mr. Fishback was going to present at the date of the 

7 hearing. And if you recall what we did during that hearing 

8 was to say this is -- You know, "Have you read the brief?" 

9 "Yes, I have." 

10 "And is everything in there factually correct?" 

11 "Yes." 

12 And it was a way of limiting the testimony time in 

front of this body so that we could do things most 

14 efficiently. Mr. Fishback then explained a couple of the 

15 points that were in the brief, responded to some comments 

16 that were made during the hearing, and that was the sum and 

17 substance of our testimony. Nothing was different. We 

18 brought in the testimony that was in that brief. It's the 

19 same thing that would have been presented had no brief been 

20 brought in. 

21 We did the exact same thing here at this hearing 

22 through that brief that we would have done had no brief been 

23 filed. The only reason for the brief was to shorten the 

24 amount of time presented to this body. He is now saying 

/5 that he needed to bring in these additional witnesses 

Cia 
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1 because he didn't know what Mr. Fishback was going to say. 

2 In reply, we didn't know what the County was going 

3 to do. The County has the investigatory burden. They have 

4 the resources. They have dozens of people at their command 

5 and unlimited budget compared to Mr. Fishback. And yet now 

6 we're being told this is an informal hearing and we don't 

7 have to follow the niceties of hearsay rules because, well, 

8 it's not that important. 

9 It is to Mr. Fishback and it certainly will cost 

10 him an awful lot of money that he can ill afford to pay 

11 should the County's heavy-handed tactics be allowed to go 

12 forward. 

13 THE HEARING OFFICER: I'm going to -- 

14 Go ahead. 

15 MR. STRATTON: One comment. With respect to the 

16 brief that they submitted, 19th, 18th of July, I would point 

17 out that, in their exhibits, they also included letters 

18 from, for example, the RCD, their board of director, 

19 president, as well as the engineer that they didn't call as 

20 a witness. So they provided hearsay information in their 

21 brief as well. So we're -- You know, that also was 

22 hearsay. So we're just responding in kind, if you will. 

23 MR. McNULTY: This is an informal hearing and 

24 hearsay is admissible. It's given the weight the hearing 

25 officer wants to place on it. 

t13 
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1 I think Ms. Neiswender's objection is not so much 

)2 the hearsay nature of it but the fact that it's new 

3 evidence. So there's kind of a divergence there. But 

4 here -- You know, hearsay evidence is admissible and given 

5 the weight, presumably less weight, that the hearing officer 

6 thinks is appropriate. 

7 THE HEARING OFFICER: I'm trying to find some way 

8 to reconcile this. I'd like to get through the agenda the 

9 way I've laid it out and get to the end. But I also want to 

10 be fair to Mr. Fishback, and I'm trying to figure out the 

11 way to accomplish that. 

12 MR. FISHBACK: And if I could just make a 

statement: If we go with this, then this has to lead to 

14 another whole other hearing. And just based on my cash 

15 flow, and projecting these expenses, I'm sure it will cost 

16 me another 10-, $15,000. 

17 THE HEARING OFFICER: I'm trying to figure out 

18 procedurally how to -- how to reconcile this without the 

19 necessity of that. 

20 MS. NEISWENDER: If I may, just one quick comment. 

21 I promise. 

22 THE HEARING OFFICER: Sure. 

23 MS. NEISWENDER: The letters that we submitted 

24 previously were actually letters between the RCD and the 

)25 EHD. It wasn't testimony in specific response to things 



Page 152 

1 that had happened at the hearing. The letters that were in 

2 our original -- our original binder that we presented to 

3 you -- 

4 THE HEARING OFFICER: Right. 

5 MS. NEISWENDER: -- were correspondence between RCD 

6 and the EHD concerning the situation. 

7 The letters that are here are testimony 

8 specifically directed toward this case that were obtained 

9 post the previous hearing. And that is why it is new 

10 witnesses, new testimony, new facts. It's a due process 

11 issue. Seriously, can't do this without having a chance to 

12 cross-examine. 

13 MR. STRATTON: That's not entirely true. One of 

14 the letters was not to me. It was to the director of -- 

15 planning director. 

16 

17 

18 not 

THE HEARING OFFICER: Okay. And that's true. 

It is official government writing. I mean, it's 

the -- It's not a -- It's not a -- 

19 MR. STRATTON: I would point -- I'm sorry. 

20 THE HEARING OFFICER: Go ahead. 

21 MR. STRATTON: I would point out that those letters 

22 that they submitted were not signed. 

23 THE HEARING OFFICER: Let me consult for a second. 

24 MR. STRATTON: Do you want to take a break? 

25 THE HEARING OFFICER: I would like to take a brief 

06 
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1 recess and come back with a ruling on what I'm going to do. 

) 2 Thank you. 

3 MS. HALL: Ten minutes? 

4 THE HEARING OFFICER: Ten minutes. 

5 (Recess taken: 10:19 a.m. to 10:25 a.m.) 

6 THE HEARING OFFICER: Back on. 

7 I'm going to confess right off the bat that, 

8 obviously, procedural issues are not my area of strength. I 

9 mostly consider that to be hearing the facts and applying 

10 the law. So I do want to make sure that I am fair in how we 

11 go about proceeding, though, as well. 

12 What I would propose to do is go ahead and accept 

)
13 the briefing materials, but I'm not going to give -- I'm not 

14 going to consider any of the new testimony that's in it. 

15 I'll look at the legal argument made in it, but I'm not 

16 going to consider anything that is presented as observation 

17 or testimony on the part of new persons and I'm going to 

18 give it no weight. 

19 I am going to give both sides the opportunity to 

20 present a closing briefing. I want to try and work out a 

21 time frame that would be agreeable to both sides and then 

22 give myself the five days I have to render a decision after 

23 that. 

24 Is that agreeable to both sides? 

)25 MS. NEISWENDER: Yes. 
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1 THE HEARING OFFICER: Okay. I will be here next 

2 week, but I'll be gone the entire following week. And I 

3 guess I would propose that any final briefing would need to 

4 be submitted to me 15 days -- within the next 15 days. 

5 MS. NEISWENDER: 15 days -- 

6 MR. STRATTON: -- from today? 

7 THE HEARING OFFICER: I'll put a specific date to 

8 it. Make it easier. 

9 And, obviously, it needs to take the form of.  

10 argument and not be any new testimony. 

11 But today is the 31st. It would need to be to me 

12 by September 18. And I'll issue a written decision by the 

13 end of that week. Am I counting weeks wrong? 

14 MS. NEISWENDER: No. That's 15 days, plus Monday. 

15 THE HEARING OFFICER: Okay. 

16 MR. STRATTON: If I can ask a question -- 

17 THE HEARING OFFICER: Sure. 

18 MR. STRATTON: I know less about procedural things 

19 in this whole process than you. 

20 THE HEARING OFFICER: Okay. 

21 MR. STRATTON: So this closing brief, is that 

22 THE HEARING OFFICER: It's strictly legal argument; 

23 why it is that you think that, as the facts apply to the 

24 law, you should prevail. 

25 MR. STRATTON: Now, we were prepared to give a 
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1 closing today -- 

) THE HEARING OFFICER: And yes, you can give it in 

3 the form of an oral closing today. And then you can also 

4 put our legal argument in a written form as well. 

5 MR. STRATTON: So we can follow up with this. 

6 MR. McNULTY: I think it's an optional if you feel 

7 like you want to submit an additional closing brief. It 

8 just discusses your argument and the facts that have been 

9 presented. No new facts. He's giving you the 

10 opportunity 

11 MR. STRATTON: So we can do closing today and then 

12 we can do a formal -- 

)13 
THE HEARING OFFICER: You can put it in a writing 

14 and submit it as well. 

15 MR. STRATTON: Okay. And that is -- 

16 THE HEARING OFFICER: Okay with the time frames? 

17 MR. STRATTON: September 18? 

18 THE HEARING OFFICER: September 18. 

19 MS. NEISWENDER: That's a good question. 

20 Mr. Fishback would like to know if in the closing 

21 brief we can rebut any of the letters or because you're 

22 giving them no weight -- 

23 THE HEARING OFFICER: I'm not giving them weight. 

24 I mean, I don't know why you'd want to address them. If you 

)25 do, then you're kind of just amplifying material that I'm 

ti% 
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1 not considering at all. 

2 MS. NEISWENDER: Okay. 

3 THE HEARING OFFICER: You know, you're certainly 

4 welcome to do that, but I really wouldn't -- 

5 MR. McNULTY: Well, especially if the rebuttal 

6 takes the form of additional new evidence, I think 

7 THE HEARING OFFICER: No, I don't want to go there. 

8 Like I say, I'm not going to -- I'm not going.  to give any 

9 weight to anything that's new that is in there. I'm only 

10 going to consider the portions of it that are legal 

11 argument. 

12 MS. NEISWENDER: Thank you. 

13 THE HEARING OFFICER: All right. We'll go ahead 

14 and get started, then, with your expert witnesses. 

15 MS. NEISWENDER: Yes. 

16 THE HEARING OFFICER: I'm sorry. Go ahead. 

17 MR. STRATTON: I guess -- Before we get the 

18 witnesses, I just wanted to for the record object to these 

19 witnesses. We don't know anything about them. I don't know 

20 what expertise they have. And so I just want it on the 

21 record that I don't know what relevance they're going to 

22 lend to this hearing process. 

23 MS. NEISWENDER: We will be addressing their 

24 qualifications in the testimony. If you want an offer of 

25 proof as to what they're going to testify to and who they 

1--79 
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1 are, I'd be happy to do that. 

THE HEARING OFFICER: I don't think that's 

3 necessary. You're welcome -- free obviously to ask any 

4 questions on cross that you have of them. And I'll give it 

5 whatever weight it is warranted depending on what they have 

6 to say. 

7 We have been having witnesses testify under 

8 affirmation. 

9 And am I taking your microphone? 

10 MS. NEISWENDER: I think you took Dennis's 

11 microphone. 

12 THE HEARING OFFICER: Okay. 

)13 
MS. NEISWENDER: That's okay. 

14 THE HEARING OFFICER: All right. 

15 MR. FISHBACK: Can one of those microphones 

16 MS. NEISWENDER: No, we'll do -- We'll be fine. 

17 THE WITNESS: I can speak up. 

18 THE HEARING OFFICER: Do you swear the evidence you 

19 shall give in this matter shall be the truth, the whole 

20 truth, and nothing but the truth? 

21 THE WITNESS: I do. 

22 THE HEARING OFFICER: Okay. State your name for 

23 the record. 

24 THE WITNESS: My name is George Eowan. 

THE HEARING OFFICER: Spell that for me. 
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1 THE WITNESS: E-o-w-a-n. 

2 

3 EXAMINATION 

4 

5 BY MS. NEISWENDER: 

6 Q. Mr. Eowan, could you give the hearing officer a 

7 summary of your qualifications? 

8 A. My background in solid waste is began in the 

9 early '80s working in the legislature. And then from 1985 

10 to '90 I was the executive director of the California Waste 

11 Management Board at that time. And then since 1990, I've 

12 been consulting in solid waste for local jurisdictions and 

13 the private sector -- private sector waste industry. 

14 I've written source reduction recycling elements 

15 early in the early '90s pertaining to waste diversion; 

16 permitted -- worked on permitting for lots of different 

17 

18 

kinds of facilities from landfills to transfer stations to 

MRFs, and generally provide, you know, consulting services 

19 to -- to my clients in the area of solid waste, all aspects 

20 of solid waste. 

21 Q. The AB 939, I think, we've talked about extensively 

22 here. Were you with the Waste Board when that legislation 

23 was drafted? 

24 A. Yeah. As I say, I was with the Waste Board from 

25 1985 to 1990. And I represented -- In the drafting of 
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Page 159 

1 AB 939, there was a team of people from the legislature and 

)2 the administration working on the drafting of that 

3 legislation. And I was representing the Waste Board and the 

4 governor at that time. 

5 Q. Pre 1990 -- 939, pre the diversion bill -- 

6 A. Uh-huh. 

7 Q. -- what was the manner in which California dealt 

8 with its waste? 

9 A. Yeah. Context is really important in this whole 

10 discussion that we're having here. Prior to 939, the -- the 

11 primary focus of solid waste policy in California was the 

12 safe and environmently safe disposal of material. 

  

  

  

i3 
After 939, beginning in 1990 with the Integrated 

  

14 Waste Management Act, the context changed completely. It 

15 was transformed from just primarily focusing on disposal to 

16 a much, much larger context of diversion, what we call 

17 diversion, which had to do with reuse of materials, 

18 recycling materials, composting materials, transforming 

19 materials through energy -- waste energy systems, and a 

20 variety of other things. And there's a whole body of law as 

21 it relates to how this solid waste policy changed from 

22 pretty much a disposal orientation to a much broader 

23 diversion orientation. 

24 As a result of that, the Waste Board itself 

)5 changed. We changed the name of the Waste Board from the 

  

   

   

I2Q 
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1 Waste Management Board, as it was prior to AB 939, to the 

2 Integrated Waste Management Board. And the "integrated" was 

3 in reference to now looking at solid waste from an 

4 integrated perspective -- that is the collection. And then 

5 we added a new piece called processing, for the purpose of 

6 diverting the materials. It required a whole new 

7 infrastructure that cost ultimately billions of dollars to 

8 build where the material would be sorted and recycled or 

9 reused or whatever. 

10 So that -- that whole context changed again. And 

11 the -- the integrated nature of it was for people to be 

12 focusing on not just this disposal but other uses of the 

13 material so that we could take material out of landfill 

14 and -- and preserve that landfill space. And also from an 

15 environmental point of view to -- to recycle the material 

16 and reuse it when it was -- when it was appropriate to do 

17 that. 

18 Q. Now, in the change of the Waste Board, was there 

19 also an increase in staff? 

20 A. Yeah. The staff, I think, when I left the board 

21 was probably roughly 125 people, 150 people. It -- But it 

22 grew. From '85 to '90, it grew from 50 to probably that 125 

23 number roughly. And now it's probably in the 400-person 

24 category. 

25 The budget was probably tripled in that period of 
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1 time from '90 to -- to today. And most of that Most of 

)2 that budget and most of that work is related to the 

3 diversion efforts. Not to say that the disposal is not 

4 important because it's very, very important for a variety of 

5 reasons. But the growth in -- in the board, that came after 

6 939. And it -- there's a lot of money spent on a variety of 

7 diversion-type activities. 

8 Q. Did you participate in the drafting of regulations 

9 to put AB 939 into effect? 

10 A. Once the -- the law was passed, the Waste Board 

11 went through and still goes through very public-oriented, 

12 stakeholder-oriented regulatory hearings developing 

J3 
regulations for everything. And yeah, I participated in 

14 those over the years. 

15 Q. I'd like to go through some of the definitions that 

16 we've been -- you weren't here last time, but we've been 

17 using a lot of terms. I just want to make sure that these 

18 terms are clearly defined. We used -- The public uses the 

19 term "landfill" in a colloquial sense. What is a landfill 

20 under the Integrated Waste Management Act? 

21 A. Without quoting the statute, which anybody can 

22 do -- but it's -- the primary purpose of a landfill is to 

23 dispose of material and do it in an environmently sound 

24 manner that protects the public health and safety. 

15 Q. Does the law define what a landfill is not? 
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1 A. Not to my knowledge. I -- I've not seen it. It 

2 may, but I've not seen it. So I don't think so. 

3 Q. So we have a definition of landfill, but not what's 

4 not a landfill. I would assume the same thing applies to 

5 disposal. There's a definition of disposal but not a 

6 definition of what's not disposal? 

7 A. Well, it's generally -- The way I think of it is, 

8 you have disposal or you have diversion from disposal. The 

9 reason we call it diversion as opposed to recycling, which 

10 we use the term "recycling," we use the term "reuse" or 

11 "separated," all those terms -- But the reason we use the 

12 term "diversion" originally was because 939 was written 

13 because it was determined in 1989 that there was a landfill 

14 capacity shortage in the state. And so the -- one of the 

15 major purposes of 939 was to divert material from landfill 

16 so that we could save the space. So "diversion" means, 

17 basically, "antidisposal" if you will or "nondisposal." But 

18 it's diverting it from -- from the landfill. 

19 Q. Getting into more detail on your references to 

20 reuse and recycling, so when a material is a reuse material, 

21 does it ever become solid waste? 

22 A. Well, it's -- it's kind of like one man's trash is 

23 another man's treasure. I mean, it -- it's a situation 

24 where, if you look at the definition of solid waste in the 

25 statute, you'll see that it says "all materials." It uses 
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1 the term "all materials." And then it lists some of those 

1 2 materials. For example, it includes paper as a solid waste. 

3 Well, paper tends -- is a very, very important part of the 

4 diversion process in the state. So it's -- because it's 

5 listed as a solid waste doesn't necessarily mean it will 

6 always be a solid waste in the way it's used because it's a 

7 solid waste if it's disposed. But if it's reused or 

8 recycled, diverted from a landfill for a purpose, then it's 

9 not solid waste. It becomes then a product. 

10 Q. So would it be fair to say that it depends on how 

11 you utilize a material as to whether or not it becomes solid 

12 waste? 

)13 
A. I think that's the key point. I think if we get 

14 stuck on, you know, semantical definitions of materials that 

15 are in the statutes for example, paper I think is a prime 

16 example -- we're going to miss the point of what diversion 

17 is all about. It's -- It's We're trying to take that 

18 material and not dispose it, not call it a solid waste but 

19 call it a product that could be in some way reused or 

20 recycled. 

21 Q. We've been used -- Last time we were here we used 

22 the terms "inert material" and "construction and demolition 

23 debris." Just so we're clear, what is the difference 

24 between those two terms? 

)25 A. Well, again, we'd have to look at the statutes 
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1 to -- to clarify it. But, in general, construction 

2 demolition is -- or inerts are a sub-category of 

3 construction/demolition materials which are largely -- which 

4 includes a lot of different materials. But the inert 

5 materials can be found within the C & D framework, if you 

6 will. 

7 Q. Does the Integrated Waste Management Act encourage 

8 the use of inert materials in construction? 

9 A. Yeah. I mean, the -- the whole C & D waste stream, 

10 the whole C & D material stream that's out there is about 

11 22 percent of the overall waste stream in the state by 

12 weight. And, as such, it is targeted as a -- a very, very 

13 important portion of every local jurisdiction's program for 

14 diversion. 

15 There's a lot of rules about how you count 

16 diversion, what -- you know, what has to go into all the 

17 formulas to get to the 50 percent level that every 

18 jurisdiction is supposed to be at. But the Waste Board 

19 encourages local jurisdictions to do a variety of things 

20 related to diverting C & D from -- from disposal operations 

21 from disposing of it and diverting it. 

22 Q. C & D materials tend to be very heavy. Is that -- 

23 Is that part of the reason for their -- the focus on C & D? 

24 A. Right. Because it's -- it's -- it's -- The way 

25 the system was designed, there was a big debate early on how 



Page. 165 

1 do we actually know we're at 50 percent. Do we do it by 

)2 volume? Do we do it by weight? And it was determined we 

3 really had to do it by weight. It's just a way to get an 

4 accurate accounting of the diversion activities and the 

5 disposal activities. So because it's heavy, and one of the 

6 heavier components of the waste stream, it makes it that 

7 much more important for local juristions to focus on those 

8 materials in part of their overall diversion programs. 

9 Q. Do you have any idea how much diversion credit 

10 Ventura County should have received from diversions this 

11 past year? 

12 A. Well, you know, I don't know exactly what their 

overall base year is constructed of in terms of which 

14 materials count and which don't. But if you assume that 

15 they are allowed to count inerts, which most jurisdictions 

16 are, they would get -- if the material that Mr. Fishback has 

17 put into his property is all from Ventura County -- and I 

18 think it's around 20,000 cubic yards, which is roughly 

19 20,000 tons, they could get that much diversion credit for 

20 that. Now, whether they do or not is a matter of record. I 

21 don't know. I haven't checked that. But that's -- But 

22 that's the kind of thing that -- that local jurisdictions, 

23 you know, do in terms of getting their diversion credit to 

24 counting that kind of material. 

)5 Q. We discussed this last time, but during the tour of 
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1 the Fishback ranch, Bill Marciniak of the state staff was 

2 asked about reuse and diversion. And he said he was not 

3 familiar with that part of the -- of the regulations. How 

4 could personnel from the Integrated Waste Management agency 

5 not know about reuse and diversion? 

6 A. Well -- 

7 MR. STRATTON: Excuse me. What -- What is that 

8 about there? 

9 MS. NEISWENDER: Those are quotations. 

10 THE HEARING OFFICER: This appears to be from the 

11 transcript of the previous hearing? 

12 MS. NEISWENDER: No, it's from the transcript of 

13 the site tour that we quoted in our original opening brief. 

14 There was a site tour on -- in January of 2006, with 

15 Mr. Stratton, Ms. Lane, Bill Marciniak and Kenny Oliver of 

16 the state board -- several other folks as well -- and these 

17 are quotes from that. 

18 MR. STRATTON: But Mr. Eowan wasn't there. We're 

19 hearing his testimony, so I'm not sure what relevance this 

20 has to Mr. Eowan's testimony. 

21 MS. NEISWENDER: We are using this as a point to 

22 explain how different divisions of the same agency would not 

23 be aware of diversion versus disposal and why there's been 

24 so much of a dispute over whether or not the materials 

25 placed onto the Fishback ranch are waste, solid waste, or 
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1 reuse diversion materials that are not governed by the LEA. 

)2 MR. STRATTON: First of all -- 

3 THE HEARING OFFICER: Well, go ahead. 

4 MR. STRATTON: First of all, Mr. Marciniak is not 

5 with the LEA. He's with the Waste Board. And the Waste 

6 Board is not a party to this hearing, these proceedings here 

7 today. The action taken against Mr. Fishback was by the 

8 LEA. So whether or not CIWMB staff made statements or 

9 response really isn't relevant to this hearing today, these 

10 comments. Mr. Yuwan (phonetic) -- Eowan -- 

11 I'm sorry. 

12 THE WITNESS: Mess it up. It's okay. 

)13 MR. STRATTON: -- wasn't even present at the site. 

14 So I have to object to this whole line of questioning. 

15 MS. NEISWENDER: As I said, we're using it of 

16 illustrative of -- of why the LEA in this particular case 

17 doesn't understand the diversion/reuse goals of the state 

18 law. 

19 THE HEARING OFFICER: Now, these quotes appeared 

20 where in writing where they've been submitted to me 

21 previous? 

22 MS. NEISWENDER: They were in the brief. I can't 

23 tell you what page. 

24 MR. STRATTON: That was in their brief. 

)25 MR. McNULTY: It's not testimony. 
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1 MR. STRATTON: It's not testimony. 

2 MR. McNULTY: It's hearsay. 

3 MR. STRATTON: And if I can just -- It's up to 

4 you. If I can follow up, the County's diversion goals are 

5 not at issue here. We're not talking about whether or not 

6 Ventura County has met their 939 diversion goals. That's 

7 not the reason we're here today. That's not the purpose of 

8 this hearing. So, again, I have to object to this line of 

9 questioning. 

10 THE HEARING OFFICER: That's true. We're not here 

11 to determine whether the County has met its goal or not. 

12 And I'm not giving that part of any of this any kind of 

13 weight because it doesn't bear -- have any bearing on the 

14 matter at hand. I think the point you're trying to make is 

15 whether the material in question is being diverted -- 

16 MS. NEISWENDER: Correct. 

17 THE HEARING OFFICER: -- or not and what counts as 

18 material that's appropriately classified as being deposited 

19 in a landfill and what actually constitutes diversion. 

20 MS. NEISWENDER: Absolutely. 

21 THE HEARING OFFICER: And I am comfortable making 

22 the distinction in the -- in what is testimony that should 

23 have weight and what is not. 

24 Go ahead and proceed. 

25 MS. NEISWENDER: Well, we can come through this 
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1 rather quickly anyway. This is a rather brief portion of 

)2 the testimony that we expect to present. 

3 THE HEARING OFFICER: Okay. 

4 BY MS. NEISWENDER: 

5 Q. In any case, as noted, the -- both the state board 

6 and Mr. Stratton have represented to Mr. Fishback -- and 

7 we've discussed this in the previous testimony and in the 

8 brief -- that they did not -- were not familiar with the 

9 diversion portion of the regulations. And as someone who 

10 has managed the Integrated Waste Management agency, I want 

11 to know how that is possible that different divisions within 

12 the agency or within the LEAs around the state would not be 

)13 
 
aware of the diversion goals that are written into state 

14 law. 

15 That's the question. 

16 A. Can I answer that question? 

17 THE HEARING OFFICER: Answer the question, because 

18 I'm not going to -- I'm not too concerned right now -- I 

19 mean, that's not what the charge is. And so I'm I'm 

20 sure you're going to get to where you want to go quickly. 

21 THE WITNESS: The only point I would make on that, 

22 if I may, is just that, because it's such a broad area and 

23 such a diverse area in terms of the various 

24 responsibilities, it would seem to me to be not an unusual 

5 situation to have someone focused on a particular aspect of 

19a 
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1 their job and what they're supposed to do and really maybe 

2 not take it into account in terms of what other aspects of 

3 the law or the responsibilities are. That would be my only 

4 comment there. 

5 BY MS. NEISWENDER: 

6 Q. Mr. Eowan, have you been out to the Fishback ranch? 

7 A. Yes. 

8 Q. Have you examined that operation? 

9 A. Yes, I took a look at it. It -- It does -- It is 

10 not a landfill in my opinion. It is simply a matter of him 

11 using that material that -- the C & D material that he's 

12 using for the purpose of building up his slopes and 

13 stabilizing that portion of his property. And I -- I see it 

14 as a -- as a beneficial reuse of -- of those materials. 

15 Q. Based on your knowledge of the regulations and 

16 state law, what type of Waste Board regulatory approval 

17 would the Fishback ranch need? 

18 A. I don't think he needs approval for it. I It 

19 just doesn't fall in the category of -- of a landfill. 

20 Q. Now, the EHD has said that the materials that 

21 Mr. Fishback is using are disposed of to the land and that 

22 such disposal creates a landfill. Can you reply to that 

23 statement? 

24 A. I -- I mean, my reply is, It is in the land but 

25 not for the purpose of disposal. It's a -- It's for the 



Page 171 

1 purpose of constructing that -- that particular area for the 

)2 purposes I just said. It's not disposing of the material 

3 no more than using any you know, natural rock would be 

4 disposing of the natural rock for that same purpose. 

5 Q. Well, along those same lines, if -- if Mr. Fishback 

6 had utilized natural rock rather than broken concrete, would 

7 there be a question at all about whether or not it was 

8 disposal? 

9 A. In my opinion, I don't think so. It's -- You 

10 know, it's just a matter of one material versus another but 

11 for the same purpose. So.... 

12 Q. Again, on the issue of whether how something 

t3 
 becomes waste, is it -- is it then a matter of what it's 

14 utilized for as to whether or not it falls under Public 

15 Resources Code 40911? 

16 A. I think you have to look at it that way when you're 

17 talking about diversion activities. If you decide that 

18 every material is a solid waste, you're missing the point of 

19 the broader policy that I referenced earlier. And because 

20 it falls within a particular category of, you know, of -- of 

21 a solid waste, at one point you might say that's true. But 

22 when you -- when you decide to use that material or reuse 

23 that material or recycle that material, that's -- that's 

24 what this whole thing is about. And the Waste Board is 

)5 trying to get to zero waste. Well, that would mean that all 
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1 those materials within that definition of solid waste will 

2 eventually become, once we get to zero waste, a nonwaste but 

3 a product for some other useful purpose. That's -- That's 

4 the whole point of what 939 is about. And -- And I think 

5 that's what Mr. Fishback is accomplishing there with what 

6 he's doing. 

7 Q. One more question. You talked about the reuse and 

8 what the Waste Board is trying to achieve through Zero Waste 

9 California. We have submitted to the hearing officer 

10 printouts of the Integrated Waste Management Board's 

11 website. 

12 A. Oh, uh-huh. 

13 Q. And there has been a comment from the EHD that that 

14 website has no relevance to interpretation of the regs or of 

15 law. As someone who participated in this process, what is 

16 the relationship of the website to the law and the regs? 

17 A. I would say the website has a lot of purposes. 

18 It's It's the major way that the Waste Board 

19 communicates to the citizens of California about waste 

20 management policy, programs. You can go through that 

21 website and learn a lot, including learning what the 

22 regulations are and the statutes are. I mean, the website 

23 has all of that in addition to all the reports and studies 

24 and research they've done, interpretations of, and 

25 advisories for a variety of permitting and diversion 
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1 activities. I mean, it's just -- it's a very, very complex, 

2 comprehensive website. So educationally, it provides that 

3 for sort of the laymans of the world. It also provides 

4 guidance for people like me, if I want to, you know, learn 

5 something about a statute -- more about a statute, research 

6 that's done on it, permitting issues and so forth. So it 

7 has a variety of uses. Some of it is, I think, statutorily 

8 sound because it's related to the statutes. Other parts 

9 are -- are -- are interpretations and educationally 

10 oriented, so it would be broader. 

11 MS. NEISWENDER: Nothing further. 

12 THE HEARING OFFICER: Okay. Mr. Stratton? 

)13 MR. STRATTON: I have a few questions. 

14 THE HEARING OFFICER: Sure. 

15 

16 EXAMINATION 

17 

18 BY MR. STRATTON: 

19 Q. First of all, I don't think I would have recognized 

20 you looking at your photograph. It didn't do me any good. 

21 A. I'm not sure how to take that, but I'm thinking 

22 about it. 

23 Q. You were with the Waste Board, you said, from 1985 

24 to 1990. Those are pretty exciting times, I suspect 

)25 A. Yes. 

Yto 
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1 Q. -- to be at the Waste Board. 

2 You indicated that prior to 939 the overarching 

3 solid waste management policy of this state were 

4 landfilling. And would you agree that prior to 939, all of 

5 the regulations or a majority of the regulations and so 

6 forth had to deal with those environmental control measures 

7 put in place to protect public health and the environment 

8 from those adverse impacts from landfilling? So we had 

9 cover requirements, we had gas collection, those types of 

10 things? 

11 A. Right. 

12 Q. With 939 when the legislation passed, it said that 

13 we're instead of everything going to these landfills 

14 we're going to divert certain materials from those 

15 landfills. Now, did the legislature at the time say we're 

16 going to divert -- Well, how do they classify those 

17 materials, those diverted materials? 

18 A. How do they classify the diverted materials? 

19 Q. Yeah. Do they say -- 

20 A. I'm not sure what you mean. 

21 Q. And I apologize. I'm not an attorney. And we've 

22 got a room full of attorneys. 

23 A. Well, I'm not one either, so maybe we could 

24 understand each other. 

25 Q. All right. It would make it easier. 
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1 Would you agree that 939, when they put in place 

2 their diversion goals, the purpose was to divert solid 

3 waste? 

4 A. Yeah. I would agree with that. It was -- It was 

5 to divert material from the landfill that was intended to -- 

6 to -- to keep the capacity level at a -- at a -- Because 

7 there was a strong concern, as I said earlier, that the 

8 capacity in California for landfill space -- landfill 

9 capacity was in jeopardy. We were running out of 

10 landfill space. So we were trying to That was one of 

11 the major reasons. 

12 The other one was that there was a strong push on 

)13 
 
the environmental level, environmentalists themselves. We 

22 

23 

24 capacity. We were running out of space. The second or one 

)25 of them, I recall, indicated that -- that concern -- 

14 had just passed AB 2020, the bottle bill. So there was 

15 there was a movement of environmental activity within the 

16 legislature that AB 939 was a part of in that respect. 

17 So it was major -- the major issue diverting from 

18 landfill, but also the whole concept of recycling and reuse 

19 was, you know, an overarching sort of policy that -- that 

20 was added onto the solid waste policy in the state. 

21 Q. You mentioned the reasons for 939 -- 

A. Yeah. 

Q. -- and one of them had to do with -- with landfill 
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1 environmental concerns about the adverse impacts of 

2 landfilling -- 

3 A. Uh-huh. 

4 Q. -- and that was one of the three or four that was 

5 listed. 

6 Well, if we -- if the purpose of 939 was to satisfy 

7 and to mitigate those concerns, one of which is the adverse 

8 impacts from landfilling this material, 939 then -- did it 

9 then create these various waste streams going somewhere 

10 else? I mean, they weren't all going to the landfills then. 

11 These waste streams that were being diverted were going 

12 somewhere else? 

13 A. Well, what happened was at that time -- we're 

14 talking 1989 and before -- there was not an infrastructure 

15 in California that was in any substantial way set up to 

16 divert material from landfill. We had transfer stations. 

17 There may have been a composting facility here and there. 

18 Joe Garbarino in Marin County was doing a lot of recycling. 

19 You know? And there may have been a lot of others. But in 

20 general there was not a lot of infrastructure. So 939 was 

21 the statute that was put in place to develop that 

22 infrastructure. 

23 Am I answering your question? 

24 Q. Yeah. What I'm getting at here is 

25 A. So you ended up -- 

\got 
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1 Q. I guess I need to ask the question, don't I? 

2 A. I'm sorry. 

3 Just to be clear, that infrastructure meant that 

4 virtually all jurisdictions of any size now have transfer 

5 stations and material recovery facilities and a variety of 

6 other related diversion facilities to take that material out 

7 and satisfy AB 939. That's where I was going with that. 

8 Q. So after 939 was adopted and passed, did the -- 

9 were there subsequent regulations developed to deal with 

10 this -- this infrastructure 

11 A. Yes. 

12 Q. -- that you mentioned? 

A. Yes. 

14 Q. And what -- what were some of those regulations? 

15 A. Well, there were regulations related to the 

16 planning efforts. What -- How does a jurisdiction go about 

17 planning for their diversion activities? And so I mentioned 

18 source reduction recycling elements as a key, the county 

19 integrated waste management plans. So a whole set of 

20 regulations around that, a whole set of regulations around 

21 permitting. 

22 And one of the -- one of the ideas that was 

23 prevalent at that time was that permitting isn't permitting 

24 anymore the way it used to be. And that what I mean by that 

)5 is, prior to AB 939 there was a solid waste facility permit. 

Oco 
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1 And it basically was the same permit in a sense for 

2 landfill, a transfer station, or whatever. After 939, we 

3 end up with a whole menu of permitting options -- what's 

4 called "tiered permitting." And so there's -- there's -- 

5 there's now an excluded category. There's an -- a 

6 notification category, a registration category, a full 

7 permit category. And depending on the kinds of activities 

8 that you're doing, you have a different permit. So that's a 

9 new -- that's a new kind of regulation. And then there's a 

10 lot of other regulations which we don't want to go into 

11 here. 

12 Q. So these -- So these permitting requirements, the 

13 tiered permit structure -- 

14 A. Yeah. Yeah. 

15 Q. do we find those in the subsequent and various 

16 regulations that were developed and now contained in 

17 Title 14 to put in place 939 diversion goals? 

18 A. Well, they weren't to put in place 939 diversion 

19 goals. But it was recognized at the time that -- We're not 

20 looking at solid waste anymore the same way we used to. And 

21 so we need to look at permitting in a different way because 

22 we have new things going on. And so I think that's sort of 

23 a general reason why we had that. 

24 Q. So are you familiar with the Title 14 chapters and 

25 articles dealing with the composting regulations, dealing 

auk 
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1 with the C & D disposal requirements? 

2 A. Generally, yeah. 

3 Q. Are you generally aware 

4 A. Yeah. 

5 Q. -- that those were -- or were those created 

6 subsequent to 939? 

7 A. Yes. 

8 Q. Yes. 

9 A. So if you mean, Were they created to enhance 

10 diversion? Is that -- Is that the question you were 

11 getting at before? 

12 Q. Well, what I'm getting at here is and maybe 

)3 we'll just have a discussion 

14 A. Yeah. 

15 Q. -- what I'm getting at here is prior to 939 all the 

16 waste was going into this one place and we were covering it 

17 up at the end of the day and everyone went home and was 

18 happy. 

19 A. Yeah. 

20 Q. After 939, we started diverting all these materials 

21 to all these different materials. Now, the Waste Board 

22 doesn't regulate the material. It regulates those 

23 activities, operations, persons that accept and receive 

24 these materials. We have transfer processing regs in place, 

15 we have composting regs in place all to deal with, would you 
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1 agree, the diverted -- these various diverted waste streams? 

2 A. Yeah. I would agree with that. Although, it's 

3 more complicated than that. 

4 I mean, when you said they don't regulate the 

5 materials, that's sort of a yes-and-no answer because the 

6 the -- No, they don't regulate the materials in certain -- 

7 in certain ways in terms of the manufacture, but in other 

8 ways they do. I'm thinking of the tire fee, for example, 

9 which is on the manufacturer. I'm thinking of the new 

10 E-waste laws that are -- are all extra fees that the Waste 

11 Board and the Board of Equalization impose. So I -- I don't 

12 know if if I'm getting off the point. 

13 Q. Okay. Well, that's fine. You mentioned 

14 construction and demolition waste and that the Waste Board 

15 through 939 encouraged the use of that material. 

16 A. Yes. 

17 Q. And are you familiar with or are you aware that 

18 Title 14 contains a -- an article dealing with C & D 

19 waste -- 

20 A. Yes. 

21 Q. -- and inert debris? 

22 A. Yes. Yes. 

23 Q. Now, you indicated that the use of this C & D 

24 material wouldn't need a perMit in your opinion. Title 14, 

25 specifically, Article 5.95, actually says that if you are 
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1 going to receive construction and demolition waste, inert 

)2 debris, if you're going to use it for some purpose, that 

3 you're required to get one of these tiered permits. Are you 

4 familiar with that? 

5 A. Well, this is -- You know, I think this is the 

6 the fine point that I would draw. And if that material is 

7 being disposed, yes. If that material is being used for a 

8 purpose, no. Because at that point you move into a 

9 diversion activity that is not a disposal activity. That's 

10 just the fine point that I see. 

11 Q. So that's your -- 

12 A. Yeah. 

Q. Okay. That's the distinction you're 

14 A. That's my distinction and -- Yeah. 

15 Q. Are you aware -- 

16 A. And I think that that's very, very consistent and 

17 it has to be looked at in the broader context of what we're 

18 trying to achieve with our -- with our solid waste policy. 

19 Q. Well, let me ask you this. 

20 A. Okay. 

21 Q. Title 14 of Article 5.95 we were talking about 

22 contains a section for inert debris engineered fill 

23 activities. 

24 A. Uh-huh. For disposal purposes. 

Q. Well, it says that you can use it -- You can use 

909 
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1 engineered fill is what it says. 

2 MS. NEISWENDER: Can we stop for just a second so 

3 that she can change her tape? Okay? Sorry. 

4 THE HEARING OFFICER: Just let us know if we're on 

5 the warning track. All right. 

6 THE WITNESS: He's the one that's making this long, 

7 not me. 

8 THE CLERK: Okay. 

9 MS. NEISWENDER: Okay. 

10 (Pause in proceedings.) 

11 BY MR. STRATTON: 

12 Q. I'm just perhaps -- 

13 A. You're focused on the disposal side. I understand 

14 that. Yeah. 

15 Q. I'm just looking at the section that says if you 

16 have an engineered debris fill operation that there are 

17 certain tier permits that are required. That's what the -- 

18 A. And if you're disposing of it, I totally agree with 

19 you on that. 

20 Q. So you don't agree with perhaps the regulation the 

21 way it's written? 

22 A. No. I think maybe a new regulation needs to be 

23 written regarding nondisposal activities. But that doesn't 

24 mean that what he's doing is disposal. I mean, you've seen 

25 a lot of disposal activities and so have I. That's not 

(96 
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1 disposal. I mean, that's just -- 

)2 Q. Will you -- Let me move on from here. 

3 A. Okay. 

4 Q. You indicated that you have been to the property. 

5 A. Yes, I have. 

6 Q. In the last hearing, we heard testimony that these 

7 activities have been going on since 2002 through 2004. And 

8 Mr. Fishback's engineer was on site beginning in 2005. Were 

9 you there during any of those times? 

10 A. Oh, no. No. 

11 Q. When were you When were you out to the site? 

12 A. It's been about a month ago, I think, roughly. 

1

) 
13 

Q. When you were out there, did you see trucks 

14 A. No. 

15 Q. -- delivering construction debris? 

16 A. No. 

17 Q. Did you see any trucks delivering any material up 

18 there? 

19 A. No. 

20 Q. Did you observe any concrete, exposed concrete, 

21 bricks, stucco? 

22 A. I saw a couple of places where there was something 

23 exposed. I didn't look at it to see if it was concrete or 

24 natural rock. It's kind of once in a while you see 

15 something that looks like one of those; but, from a 

Goco 
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1 distance, I couldn't tell. 

2 Q. Okay. 

3 A. That's what I saw. 

4 Q. Okay. Are you being Are you a registered 

5 lobbyist 

6 A. Yes. 

7 Q. with the State of California? 

8 A. Yes. 

9 Q. Have you had any discussions with the CIWMB 

10 relative to Mr. Fishback's 

11 A. Yes. 

12 Q. -- project, issue here? 

13 A. Yes. 

14 Q. Are you being paid for your testimony here? 

15 A. Yes. Absolutely. 

16 Q. As a registered lobbyist, do you have or have you 

17 been also certified as a local enforcement agency? 

18 A. No. 

19 Q. Have you been certified or do you have the 

20 authority of an enforcement agency? The distinction being 

21 from the Waste Board. 

22 A. No. 

23 Q. Do you have the authority to, as of -- As a 

24 registered lobbyist, do you have the authority to make 

25 determinations, issue cease and desists on behalf of an LEA? 
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1 A. No. I don't work for the government. 

Q. Okay. Final question: You indicated we had a 

3 discussion about the CIWMB's website. 

4 A. Uh-huh. 

5 Q. And you indicated that the information on that 

6 website, there -- there is a nexus between the statute and 

7 the regulations and the information is very valuable to 

8 people. Do you consider -- Well, let me back up. 

9 If someone were to cite that web page, unless it's 

10 a specific citation from the statute or the regulations, 

11 does it carry any legal weight? 

12 A. I don't think so. I mean, I don't know what "legal 

)13 weight" means not being a lawyer, but I'm not sure. 

14 Q. Well, would it 

15 A. Yes. 

16 Q. Any information on a website, would you consider 

17 that to be more guidance than it would be anything else? 

18 A. Well, there's so much on the website, first of all. 

19 You know, when you look at their website, it is very, very 

20 broad. And there are lots of statements in there. So it 

21 kind of depends on what point of the website you're talking 

22 about. But I do think as a general manager that the 

23 statements that you see on that website are -- are 

24 statements of the Waste Board's policy on a particular 

it5  point, whatever that policy issue is -- zero waste, for 
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1 example. When you open up the website, it blasts at you 

2 "zero waste." "Zero waste" is not in the law anywhere that 

3 I've found. But it is a policy -- stated policy by the 

4 chairperson of that board and the Governor and other people 

5 at the board that that's their policy to get to zero waste. 

6 They say it all the time. So I -- I don't really know how 

7 to answer that. 

8 MR. STRATTON: I don't have any other questions, 

9 but I would like to renew my objection to relevance. 

10 MS. NEISWENDER: I have some more. 

11 THE HEARING OFFICER: Objection is noted. 

12 MS. NEISWENDER: Move you over here. 

13 THE WITNESS: Okay. 

14 (Pause in proceedings.) 

15 BY MS. NEISWENDER: 

16 Q. Mr. Stratton was talking to you about if something 

17 was being disposed -- if a material was being disposed of, 

18 then it's going to be governed by the regs and, if it's 

19 being used, it's not governed by the regs. I wanted to go 

20 into that area just a little bit more. 

21 The entirety of the regs refer to disposal 

22 operations. Is that right? 

23 A. Yeah. Yes. That's correct. 

24 Q. So the matters that are exempt from regulation are 

25 referenced only in a couple of places. Is that correct? 
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1 A. Yes. That's correct. 

2 Q. Let me show you a regulation that is 17380, 

3 Subdivision G. And we've got this in our brief. It's 

4 quoted I think almost in its entirety, page 11 to page 12. 

5 MR. STRATTON: Excuse me. Is this specific 

6 statute, regulation, or is this your interpretation 

7 

8 

9 brief? 

10  

MS. NEISWENDER: 17380(g). 

MR. STRATTON: And what page is that on in your 

MS. NEISWENDER: 11. I'll wait a moment while we 

11 locate that. 

12 Q. Now, this particular regulation, does this indicate 

)
13 to you that the Fishback operation is actually exempt from 

14 regulation under Title 14? 

15 A. I I think it goes a long way towards that. 

16 Yes, I do. It -- He is -- It says, "...in the course of 

17 carrying out construction, remodeling, repair," and so 

18 forth, the demolition and construction building. And I 

19 think there is some relevance to that activity. And I think 

20 it makes some sense. I think there needs to be more work in 

21 that regulatory area. But -- But clearly he's using the 

22 product for -- for a nondisposal purpose, but a useful 

23 purpose. 

24 Q. Now, with that regulation in mind, does this 

)25 reflect, again, the overarching policy of the Integrated 
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1 Waste Management Act in encouraging diversion from the waste 

2 stream? 

3 A. Yes, I think that's -- Again, I've said it a 

4 hundred times now. You know, that is the overarching policy 

5 in diversion is to utilize these materials as best we can. 

6 MS. NEISWENDER: With that, I have nothing further. 

7 THE HEARING OFFICER: Do you have additional 

8 questions, Mr. Stratton? 

9 MR. STRATTON: No. I just want to reiterate my 

10 objection to the -- 

11 THE HEARING OFFICER: -- testimony. 

12 MR. STRATTON: Can we take a 10-minute break before 

13 the next witness? 

14 THE HEARING OFFICER: Any objection? 

15 MS. NEISWENDER: No. 

16 THE HEARING OFFICER: It's fine with me. 

17 (Recess taken: 11:15 a.m. to 11:24 a.m.) 

18 THE HEARING OFFICER: Okay. Are we ready to go 

19 back on the record? 

20 MS. NEISWENDER: Do you want to affirm the witness? 

21 THE HEARING OFFICER: I'm sorry. Thank you. 

22 THE WITNESS: Is this a sworn one? 

23 THE HEARING OFFICER: No, you don't have to hold 

24 your hand. 

25 Do you solemnly swear the evidence you shall give 
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1 in this matter to be the truth, the whole truth, and nothing 

)2 but the truth? 

3 THE WITNESS: I do. 

4 THE HEARING OFFICER: Would you state your name for 

5 the record. 

6 THE WITNESS: Kelly Astor, A-s-t-o-r. 

7 

8 EXAMINATION 

9 

10 BY MS. NEISWENDER: 

11 Q. Mr. Astor, could you give us some of your 

12 experience in the area of waste management and waste 

j
3 management regulation? 

14 A. I'm an attorney, licensed to practice in California 

15 for the past 23 years. Since the mid 1980s, I've had an 

16 active involvement with the waste industry to the point that 

17 my practice really involves a concentration in solid waste 

18 management and governmental affairs. I have represented 

19 more than 40, more or less, rubbish companies. I currently 

20 represent two dozen, more or less, trash companies. I also 

21 represent four industry trade associations, including the 

22 California Refuse Removal Council which is a statewide 

23 organization. I am their general counsel. I'm also general 

24 counsel for the Inland Empire Disposal Association, the 

)5 Solid Waste Association of Orange County, and the 

ala 
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1 Los Angeles County Waste Management Association. 

2 MS. NEISWENDER: We have a copy of Mr. Astor's 

3 curriculum vitae. I do not have a second copy, so... 

4 THE WITNESS: I do. 

5 MS. NEISWENDER: We'd like to submit this to the 

6 hearing officer just to give you an idea of Mr. Astor's 

7 qualifications. 

8 Q. There has been a lot of discussion in especially 

9 in the previous hearing about the case of Palm Springs 

10 Recycling Waste Management case in the supreme court. Were 

11 you involved in that case? 

12 A. I did, on behalf of the California Refuse Removal 

13 Council, file a friend-of-the-court brief in that matter. 

14 Q. So you're very familiar with the facts and the law 

15 generated by that case? 

16 A. I am. 

17 Q. The EHD has indicated in argument and I believe in 

18 briefing as well that the Palm Springs case just simply 

19 doesn't apply to the Fishback ranch. Under the supreme 

20 court decision, what is the definition of waste and how does 

21 that case apply to this case? 

22 A. Yeah, I -- I would respectfully disagree with the 

23 position advanced by County at this point. This was a case 

24 concededly that dealt with solid waste franchise law and the 

25 permissible limits of a local agency's right to regulate 

a G 
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1 solid-waste handling. That right arises under the 

2 California Constitution, Article 7. Additionally, it's 

3 expressed in Section 40059 of the California Public 

4 Resources Code, a statute which my office had a hand in 

5 crafting. 

6 At issue in Palm Springs was the Court's 

7 interpretation of Section 40191 of the Government or the 

8 Public Resources Code. That statute supplies the definition 

9 for the term of solid waste. At issue was how we interpret 

10 that definition. And in that matter, which concededly, 

11 again, was a franchise case, the Court confronted the 

12 meaning of the statute in light of who had the right to 

1
3 recycle. And among other things, the supreme court found 

14 that it was relatively futile to simply look at the plain 

15 language of the statute. They devoted considerable 

16 attention in their opinion to analyzing that statute in the 

17 broader context of the act which embodies it, which is the 

18 California Integrated Waste Management Act, also known as 

19 AB 939. 

20 Based on the court ruling, it's a fair statement to 

21 say that all materials identified in Section 40191 may be 

22 solid waste, but in all cases are not. Other factors enter 

23 into the equation and analysis. Among these are whether 

24 there is a fee transaction involved. And specifically, this 

1
125 case and a later case involving the City of San Marcos 
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1 collectively instruct that fee-for-service recycling can be 

2 a form of solid-waste handling within a local agency's 

3 prerogative to franchise if they elect to have an exclusive 

4 franchise. 

5 Now, I would further concede that that case is not 

6 on all fours with this particular activity involving the 

7 deposit of C & D materials. So it's not a direct 

8 application: but you borrow, as anyone does, because there 

9 is no case on all fours with this situation. So what 

10 lawyers do, what we're trained to do, is take from those 

11 cases that are close and apply the reasoning. 

12 And clearly we can take away from the Palm Springs 

13 recycling case that the analysis of what 40191 of the Code 

14 means begins, but does not end, with the plain language of 

15 the statute because anything identified as a constituent of 

16 the waste stream in that statute may also not be a 

17 constituent of the waste. It could be a recyclable material 

18 that is not subject to being treated as a solid waste. 

19 Q. The code section that defines solid waste, 40191, 

20 was that modified by the passage of AB 939? 

21 A. I'm not sure. But I'll answer this way: About 80 

22 percent of the then-current body of solid waste law prior to 

23 939's enactment in 1989 was housed in either Government Code 

24 or the Health and Safety Code. So 80 percent of the shared 

25 bill, 939, was a recodification of existing law all into a 

a6 
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1 single code. The additional 20 percent was the part that 

)2 Mr. Eowan alluded to earlier, namely, we're going to 

3 continue our efforts to safeguard public health and safety 

4 but we want to reduce our reliance on sanitary landfills as 

5 the sole objective. And we're going to encourage by 

6 creating a mandate of waste diversion through recycling on 

7 local agencies. That's the other 20 percent along with 

8 reconstituting the Waste Board and so forth. 

9 Q. Since you mention the encouraging of diverted 

10 materials, does the law encourage the use of construction 

11 materials in erosion control or agricultural resource work? 

12 A. The law encourages the diversion of all materials, 

)13 including those you've just mentioned. 

14 Q. Mr. Eowan when he testified said that materials can 

15 be solid waste or not depending on the use to which they're 

16 applied. Do you consider that an accurate statement of the 

17 law? 

18 A. It's accurate, and I'll give you probably the most 

19 telling example. You can take a load of material. It could 

20 be concrete. And if it goes through the gate of a landfill, 

21 any material, generally speaking, going through the gate of 

22 a sanitary, permitted landfill is solid waste. However, if 

23 that material is then applied by the landfill operator as 

24 wet weather decking or for erosion control or road base or 

)25 some other purpose in the operation of the landfill, 

a (co 
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1 typically the Waste Board does not impose its tipping fee 

2 surcharge on those tons and they escape regulation as solid 

3 waste. So even at a landfill, some material coming in that 

4 would otherwise be solid waste can be administered, treated, 

5 and dealt with in another way. And that certainly attains 

6 the same reasoning for facilities that are not situated on a 

7 landfill -- sanitary landfill site. 

8 Q. If Mr. Fishback had utilized natural rock versus 

9 con- -- broken concrete, is there any question that the law 

10 would apply to him as far as it being a disposal facility? 

11 A. No question, it would not apply. 

12 Q. The question has been raised by EHD about the 

13 ownership of the material being brought to the Fishback 

14 ranch. Did the Palm Springs case address the question of 

15 ownership of materials to be waste or not waste? 

16 A. The case did deal with that, but there is no 

17 expression in that case that will apply in all situations 

18 that can arise in life. Very often local ordinances address 

19 the issue of ownership. Waste companies who I represent 

20 will tell you that the overwhelming majority of local agency 

21 ordinances on this subject assign ownership to the collector 

22 once the generator, the customer, places material, discards 

23 it, into the waste stream by placing it in their container 

24 and putting that container at the curb. At that point it 

25 can become the property of the collector. 

an 
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1 Q. So ownership -- Let me try to clarify this. 

)2 Whether or not the person who originally had concrete on 

3 their property delivers that concrete to the Fishback ranch, 

4 is that an issue? 

5 A. Well, that's not the fact of what occurred here to 

6 my knowledge. Had an owner the right to deliver it to his 

7 property? Yes. Under the typical local ordinance scheme, 

8 there is a self-haul right. They'd be exercising their 

9 right to self-haul the material, notwithstanding the 

10 existence of an exclusive franchise. 

11 They would then own it, continue to own it from the 

12 time it left their property till they donated, sold, or 

otherwise gave it to someone else. In this instance, as I 

14 understand the facts, there was a contractor on site that 

15 removed the material incident to some project undertaken at 

16 the point of generation. In application of both case law 

17 and most ordinances of which I'm familiar, ownership of that 

18 material would then transfer to the contractor at that 

19 point. 

20 Q. Even if the contractor was acting as an agent for 

21 the owner? 

22 A. Yes. 

23 Q. So whether the contractor delivered it or the 

24 person who originally had the concrete on their site 

*5 delivered it is really not at issue? 

a te 



Page 196 

1 A. I don't see a distinction that's relevant to this 

2 case, no. 

3 Q. Now, the Environmental Health Division has argued 

4 that the Fishback ranch is using solid waste and that the 

5 Fishbacks have created a private landfill. You may have 

6 answered this question before, but is the material on the 

7 ranch waste? 

8 A. In this instance, as it's being used, no. Could 

9 that same material applied elsewhere to another purpose 

10 qualify as solid waste? Yes. It's also situational and 

11 specific. 

12 As far as whether he's operating a landfill, the 

13 activity is not disposal within the meaning of the 

14 Integrated Waste Management Act in my judgment. He is 

15 filling land, but it's not a "capital L" landfill in the 

16 sense that it's not the kind of activity ordinarily subject 

17 to regulation by a local enforcement agency in my opinion. 

18 Q. If this is not a Type A facility, which is what EHD 

19 is suggesting that it is, is it exempt from the ordinances 

20 and the regulations? 

21 A. I think it's an activity totally outside the 

22 regulations. There are a series of exceptions, some of 

23 which may have application here. But I would go even 

24 further and say you don't need an exemption or exclusion to 

25 be excluded if, in fact, the regulatory agency in question 

(gQ 
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1 literally lacks the jurisdiction to regulate your activity. 

2 They only have the authority that the law gives them. The 

3 law doesn't give them this authority even if there are 

4 exemptions or regulations that might partially apply. 

5 Q. Again, I'm going to show you the regulation that I 

6 showed to Mr. Eowan, 17380 of the Code of Regulations. Does 

7 this seem to indicate to you one way or the other whether 

8 the Fishback operation is exempt? 

9 A. Let me get my copy. 

10 Q. Okay. 

11 A. My answer is it's helpful. It may be dispositive. 

12 But it in one sense doesn't matter because I don't think he 

)13 needs to point to a Title 14 exclusion or exemption to 

14 conduct his activities without LEA oversight. 

15 Now, the instant he does something that would 

16 qualify him for oversight, then my answer changes. But 

17 based on what I've been informed is the activity undertaken, 

18 the nature of the materials in question and so forth, I'm of 

19 the opinion that 17380(g) does apply, but it's unnecessary 

20 because he doesn't require an exclusion at all. He's 

21 excluded unless included, and he's not included based on the 

22 fact that the material he's handling is not solid waste 

23 within the statutory definition as interpreted by governing 

24 case law. 

)25 Q. Again, the -- the EHD is telling us that -- that 



Page 198 

1 all construction and demolition material has to be waste 

2 because it's inside that definition of 40199. Excuse me, I 

3 did that wrong -- 40191. In your opinion, is that an 

4 accurate statement of the law? 

5 A. No, but I -- I will concede that a certain amount 

6 of confusion is completely understandable. I confess to 

7 having been around Sacramento since the mid '80s and, as a 

8 registered lobbyist, I've participated in the drafting of a 

9 lot of legislation. It is without question the ugliest, 

10 most frustrating process you could ever be involved in. 

11 And even the way that 939 came about -- And these 

12 are regulations that came after. But even as to the 

13 statutes themselves that comprise 939, they are replete with 

14 inconsistencies. And that's why analysis of language of 

15 this sort is necessarily the starting point but never the 

16 ending point. You often get back to Mr. Eowan's overlay: 

17 What is the stated purpose? Why are we here? What's the 

18 ultimate societal goal that's furthered by this body of law? 

19 And that is informative to anyone trying to analyze what 

20 they're supposed to do and how these regulations apply. 

21 It's a combination of that overlay with this language that 

22 is present that leads me to the conclusion I've expressed. 

23 Q. One final question: We've talked a lot about 

24 AB 939, which actually was passed some 15, 16 years ago. 

25 Have there been recent legislative changes that would 

(9a\ 
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1 reinforce the conclusions you've stated here today? 

)2 A. I don't know that any single one comes in mind. 

3 But I have to answer your question this way: I'm putting my 

4 kids through college on the basis of the fact that we 

5 have -- Currently, my office is tracking 40 pieces of 

6 legislation that have a relationship to either solid waste, 

7 recycling, or also transportation because our members 

8 operate truck fleets. And this is not particularly a heavy 

9 year. We have literally several dozen legislative proposals 

10 every year that are brought forward and a handful of those 

11 or more pass every year. 

12 So it's a continuum. You can snapshot 939 as it 

t
3 read in 1991. It's decidedly different today. But 

14 everything that's occurred since the 1989 enactment of the 

15 statute has followed the essential purpose and path toward 

16 enhancing our ability to wean ourselves off of reliance on 

17 solid waste landfills as the option of choice for handling 

18 these materials. 

19 

20 

21 /// 

22 /// 

23 /// 

24 /// 

)95 /// 

MS. NEISWENDER: Nothing further. 

THE HEARING OFFICER: Mr. Stratton? 
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1 EXAMINATION 

2 

3 BY MR. STRATTON: 

4 Q. Let's see here if I can -- 

5 Mr. Eowan and you have just testified concerning 

6 Title 14, 17380(g) I believe is the section that you have in 

7 front of you there. That section Where is that section 

8 located? In what article? 

9 A. 5.9. 

10 Q. And what's the title of that article? 

11 A. "Construction and Demolition and Inert Debris 

12 Transfer/Processing Regulatory Requirements." 

13 Q. Now, the Section G that we're talking about 

14 indicates this article states right in the first sentence 

15 "This article does not apply to persons who generate 

16 C & D --" or inert debris in the course of carrying out 

17 construction demolition, so on and so forth. 

18 So is this -- Doesn't this Section G state that if 

19 you're doing this, this article doesn't apply? And this 

20 article is specific to transfer processing regulations. 

21 A. (No verbal response.) 

22 Q. Now, you indicated that you represent the 

23 California Refuse Council, Inland Empire Disposal 

24 Association. And just so I understand what those are, we 

25 have a local company here -- a franchise company called E.J. 

c9a3 
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1 Harrison. Is that one of the types of folks that you would 

)2 represent as part of this -- 

3 A. Yes. 

4 Q. -- group? Okay. 

5 E.J. Harrison is a franchise hauler in 

6 Ventura County, has a franchise contract with the various 

7 cities. In order to get those agreements, it's my 

8 understanding that he has built and he now operates -- he 

9 referring to him as he -- the what's called Gold Coast 

10 Recycling. And they receive all of the recycled materials 

11 that we put out at the curb and process those materials send 

12 them off. Do you -- Is that the type of transfer 

processing, recycling, if you will, facilities that -- that 

14 these folks, that you represent operate as well? 

15 A. Not every client that I have runs a C & D 

16 processing facility. And not everyone has a MRF and not 

17 everyone has a transfer station. There are some, the 

18 smaller companies, out there who are mere fleet operators 

19 and collectors. And some of them even lack exclusive 

20 franchises. There are still areas in L.A. County, for 

21 example, where there is open competition. But in the main, 

22 the run of the mill solid waste enterprise in 2006 has a 

23 fleet of trucks and either has a facility or they process 

24 municipal solid waste and/or construction/demolition debris 

)5 or they have access to someone else's facility that offers 

33{ 
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1 that service. 

2 Q. So the material when it goes into their -- Let's 

3 just For the sake of discussion, let's say they have a 

4 MRF. When the material goes into this MRF, does it stay 

5 there or does it leave eventually? 

6 A. Well, it depends. The material that enters a MRF 

7 that's so contaminated as to render it not susceptible to 

8 recycling processes often will go straight to the landfill. 

9 The MRF is the collection point for everything, typically. 

10 And those loads which are unattractive in terms of their 

11 recycling potential, they're often just consolidated into 

12 other like loads and then go straight to the landfill. And 

13 in that context, the facility is operating just as a 

14 transfer facility. Smaller collection trucks are kept off 

15 the road; one big tandem sends them to the sanitary 

16 landfill. 

17 Other loads, if they have the kinds of constituents 

18 that are susceptible to recycling are often processed on 

19 site. On other occasions, they'll require additional 

20 processing. Sometimes they'll go directly to another 

21 processing facility without much attention to the MRF 

22 Q. So eventually everything that comes into that 

23 facility eventually leaves in some different way? 

24 A. It better or they're in violation of their 

25 operating permit. 
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1 Q. And with these types of facilities -- and you say 

)2 you represent these types of facilities -- would you ever 

3 advise your client if they were to consider opening one of 

4 these facilities to not get any permits? Not -- Let me be 

5 more specific. 

6 A. Uh-huh. 

7 Q. Let me ask a question before that. In these types 

8 of facilities, are you aware that perhaps a land use permit 

9 is required as a conditional use permit to operate? 

10 A. Yes. 

11 Q. Are you familiar with or aware that a solid waste 

12 facilities permit may be required 

)13 A. Yes. 

14 Q. -- to do that type of activity? 

15 And there may be a host of other approvals or 

16 permits that they would have to obtain to -- to operate? 

17 A. That is my understanding. 

18 Q. Now, if you were approached by someone who wanted 

19 to put in a transfer processing facility, would you advise 

20 them to only get the permits that they think they need? 

21 A. Yes. 

22 Q. Okay. So if the -- If the local jurisdiction -- 

23 For example, if the local land use authority said, "You need 

24 a conditional use permit and this is what you have to do to 

)25 go through that process to get the permit," would you advise 
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1 your client, "Look, that's too onerous. Let's not get a 

2 land use permit. Go ahead and open up"? 

3 A. No. No, no. No. If I understood your earlier 

4 question, correctly, Would I advise them to get only those 

5 permits they need? The answer is, Yes, only those that you 

6 need. 

7 

8 

Q. How about the ones that the local enforcement 

agency or the local jurisdiction believe that they're 

9 supposed to have? 

10 A. I think they ought to get every permit required of 

11 them at every level of government. 

12 Q. Have you been out to Mr. Fishback's property? 

13 A. I have not had the pleasure, no. 

14 Q. And I think I asked you this, but are you a 

15 registered lobbyist as well? 

16 A. I am. 

17 Q. Okay. Have you been paid for your testimony here 

18 today? 

19 A. Not yet. 

20 Q. Not yet? 

21 A. How are we doing? 

22 Q. If you're getting paid by the hour, I can drag this 

23 out. 

24 Lost my train of thought. 

25 A. I am not a mere volunteer, if that's your question. 

1 

3aq 
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1 Q. Okay. As an attorney or as a registered lobbyist, 

12 do you have the same authority as the local enforcement 

3 agency? 

4 A. I have no enforcement authority whatsoever. 

5 Q. Have you -- In your role as a lobbyist, have you 

6 acted on behalf of a local enforcement agency for any 

7 enforcement issues? 

8 A. No. 

9 Q. This court case that you referenced and that your 

10 law firm was a party to, what year was that? 

11 A. 1994. 

12 Q. Did that lawsuit or the -- I don't know what you 

)13 
 call it -- the final 

14 A. opinion. Ruling? 

15 Q. opinion, ruling, did that precede a lot of the 

16 regulations that were -- that are in place now to deal with 

17 the diverted waste streams? And I'm referring to, for 

18 example, Chapter 3.1 -- the composting regulations -- 5.95 

19 article, the C & D disposal? 

20 A. Oh, I certainly know that those that you've 

21 identified followed the enactment of that or the issuance of 

22 that opinion. And I would venture to guess that a 

23 significant amount of the regulatory law that now exists 

24 came after 1994, yes. 

Q. Now, you're surrounded by attorneys here, so 
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1 this -- this case that you were involved with, in my reading 

2 of that, it seemed like the question before the Court was 

3 very focused. And in Ms. Neiswender's brief argument that 

4 they submitted -- and I'm referring to Tab Number 11 -- the 

5 Court under the opinion section here, it said, "The question 

6 is whether this authority extends so far as to prohibit the 

7 owner of recyclable materials from selling them to someone 

8 other than the exclusive franchisee." 

9 Was that the question before the Court? 

10 A. That is one of the questions the opinion answered. 

11 But in getting there, it had to define solid waste to answer 

12 that question. 

13 Q. Now, this question, does this have -- In your 

14 opinion, does it say anything about disposal of C & D or 

15 inert material on Mr. Fishback's property? 

16 A. Well, Mr. Fishback was not a party to that case. 

17 As far as I know, he didn't own the property in question. 

18 But as I -- I attempted to answer earlier, unless you are 

19 arguing a case on appeal involving the same parties, you're 

20 necessarily looking toward stare decisis, case law which 

21 involved other parties in other situations. And it becomes 

22 an argument as to how relevant or irrelevant are these other 

23 decisions. But I'm perfectly satisfied that, to the extent 

24 that opinion discusses how we evaluate and interpret 

25 Section 40191 of the Resources Code, it is utterly relevant 

939 
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1 to this proceeding. 

)2 Q. So if we were to end up in court with this case, 

3 would the courts just say it's already been done by this 

4 court case, don't need to hear any more? 

5 A. If I knew what courts would do, I'd be a far 

6 wealthier man than I am. But I -- 

7 Let me say this: Someone comes to you with a 

8 problem. You evaluate it. You look to see whether or not 

9 you like their arguments. You find arguments of your own. 

10 That's what a lawyer does. 

11 My assessment, based on everything Mr. Fishback 

12 related to me, is that the activity he's undertaking is a 

)13 
 protected activity in that it's not subject to the LEA's 

14 jurisdiction in the way that the LEA is asserting. And I 

15 know a part of his argument is founded upon language in that 

16 case. 

17 Q. So any subsequent court case involving this 

18 specific issue with us, the courts would -- could rely on 

19 would rely on the opinions of this supreme court case, 

20 California supreme court case. But the actual adjudication 

21 of that case would have to rely on the specifics of whether 

22 or not a Cease and Desist Order was appropriate -- 

23 A. That's how -- 

24 Q. -- to the issue. 

A. That's how it works. 

030 
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1 MR. STRATTON: Okay. I don't have any other 

2 questions. 

3 THE HEARING OFFICER: Okay. 

4 MS. NEISWENDER: Just a couple. 

5 

6 FURTHER EXAMINATION 

7 

8 BY MS. NEISWENDER: 

9 Q. Mr. Astor, Mr. Stratton suggested that, because -- 

10 Well, at least it appears that because the regulations 

11 some of the ones you talked about 5.95, the composting 

12 regulations, et cetera -- because those postdated the 

13 supreme court case that that somehow affected the decision 

14 in the supreme court case. Is that accurate at all? 

15 A. Is it accurate in terms of the inference we draw 

16 from his comment? Yeah. I suppose that's what he's getting 

17 at. But if you're asking a question, Is that true? -- 

18 Q. Yes. 

19 A. -- no, I don't -- I don't agree that just because 

20 the timeline is such that regulations followed the 

21 publication of a supreme court opinion, they necessarily 

22 override or supersede what that opinion says. In fact, the 

23 only thing that can override a supreme court opinion is 

24 another supreme court opinion. 

25 Q. Sometimes does the law change to actually respond 
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1 to a decision that's come out by one of the courts? 

)2 A. Yes. 

3 Q. Did that occur in this case? 

4 A. No. 

5 Q. Mr. Stratton also asked about whether or not your 

6 clients -- whether or not you would advise your clients to 

7 obtain a permit and that whether or not they should get all 

8 the permits required of them. Does the Fishback ranch in 

9 your professional opinion require a permit from the LEA? 

10 A. It does not. 

11 MS. NEISWENDER: Nothing further. 

12 THE HEARING OFFICER: Any further? 

13 
MR. STRATTON: No further questions. But I would 

14 again exercise our objection. Notwithstanding all the 

15 attorneys in the room, I don't think being an attorney 

16 provides any extra expertise in LEA issues or cease and 

17 desist orders. 

18 THE HEARING OFFICER: Noted. Thank you. 

19 Are we ready for closing? 

20 MS. NEISWENDER: Did you want to do comment? 

21 THE HEARING OFFICER: I'm sorry. We're going to 

22 public comment first. I have two cards. 

23 MR. SHIVER: Oh, I have another one too. 

24 THE HEARING OFFICER: Apologize if I mispronounce 

)5 your name. Cheryl Wrightfeld (phonetic)? 



1 UNIDENTIFIED SPEAKER: She has left. 

2 MR. STRATTON: Just -- Are we going to have a 

3 speaker sit here? If we could move the rocks here. I'm not 

4 sure what this is all about. 

5 THE HEARING OFFICER: Good point. If we can just 

6 have the speaker sit in the middle. 

7 Jack Unger? 

8 MR. UNGER: Yes, present. Here. 

9 THE HEARING OFFICER: Go ahead. And like I said, 

10 please limit your remarks to 5 minutes if you would. 

11 MR. UNGER: I can do that. Thank you. 

12 Thank you for the opportunity to address this 

13 hearing. 

14 My name is Jack Unger, U-n-g-e-r I'm a 

15 five-and-a-half-year resident on Woolsey Canyon Road below 

16 the Fishback property. I'm self-employed as a small 

17 business owner, and I've been in that status for the last 14 

18 years. Nobody is paying me to be here today. I've taken 

19 the day away from my work, away from billing my clients for 

20 my day's work. So I'm here because I'm concerned about the 

21 activity, the apparent dumping that's going on at the top of 

22 the hill. 

23 I became aware -- I live approximately 200 feet 

24 from Woolsey Canyon Road. My address is on Woolsey, so I'm 

25 very aware of the truck traffic on the road. And I became 
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1 aware of an increase in the truck traffic about a year ago. 

)2 On some days, by my estimation, there are 50 to 60, plus or 

3 minus, trucks that go up and down -- go up the road and 

4 later come back down the road -- go up the road loaded, come 

5 down the road unloaded. I'm not standing out there all day 

6 watching, but I can hear them quite easily from my home 

7 because again it's only 200 feet away. 

8 I'm aware of the sound of trucks. I've served as a 

9 firefighter for 11 years. I'm no longer in that status, but 

10 I possessed a commercial driver's license. I've driven 

11 diesel and gasoline power trucks. I know what they sound 

12 like going up a steep grade under load, hauling a load, and 

)13 what they sound like coming back down the road unloaded. So 

14 I -- that's the basis of my determination that trucks loaded 

15 are going up the hill and coming back down unloaded. 

16 The trucks go up the road normally six days a week. 

17 They start sometimes before dawn while it's still dark. 

18 Sometimes they are coming down after dark. I very much 

19 enjoy living in the area, and I'm concerned with what's 

20 going on at the top of the hill. I sometimes hike. I watch 

21 birds. I watch animals in the area. It's a beautiful -- 

22 It's a gorgeous, beautiful, peaceful area. And I am 

23 concerned about the dumping. 

24 From across the street from the gate into the 

)25 Fishback property, I've been at Sage Ranch. I've watched 

c03(4 
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1 loaded trucks come in, stop at the gate, unlock it, go down 

2 the road. I can see them off in the distance dumping their 

3 load down a steep canyon, a 200-foot-or-so steep canyon and 

4 then coming back out and leaving. So I know where the loads 

5 are going, and I know what's happening to them. 

6 I can also see and hear bulldozers operating and 

7 grading taking place. I can hear the sides of cliffs being 

8 bulldozed off. And I can -- I can see that activity in the 

9 distance. 

10 I'm unsure whether the claim that horse property or 

11 horse pasture is being created and is the sole purpose of 

12 this activity. To me that seems difficult to -- to believe. 

13 Anyone who's driven from Simi Valley to the San Fernando 

14 Valley over Highway 118 knows that -- that the rocky area, 

15 knows what this area looks like. Geologically, to me -- I 

16 am not a geologist -- it appears to be extremely stable. By 

17 bulldozing off the top of what appears to be a very stable 

18 ridge and dumping debris down into very steep canyons, to me 

19 the land is being made less stable rather than more stable. 

20 I ask that you -- you consider what's really going 

21 on there. Is this really horse property? Is this really 

22 agriculture? Or is this something -- Is this illegal 

23 disposal or perhaps legal disposal of waste of some unknown 

24 variety? And I ask that you retain -- that you sustain the 

25 Cease and Desist Order. And thank you very much for the 

,93rC 



1 

) 2 

3 

opportunity to speak. 

THE HEARING OFFICER: 

William Miller? 

Page 

Thank you, sir. 

4 MR. MILLER: I pass. 

5 THE HEARING OFFICER: Mr. Shiver (phonetic)? 

6 MR. SHIVER: I'm Phil Shiver. I live at 1 

7 Box Canyon, Canoga Park, which is on the other end of -- 

8 between the two roads of Box Canyon and Black Canyon. And 

9 I've lived there for 35 years. And I have worked with my 

10 land. And there's a lot of people know around, I really 

11 believe in your land rights. I believe in America. And I 

12 believe that you own it. It is yours to the exclusions of 

)13 others as long as you're not damaging others. If you're 

14 damaging others, then you're responsible. 

15 And I really feel what Mr. Fishback is doing he has 

16 a perfect right to do what he's doing. He's talked to the 

17 agencies. He's talked to everybody around. We have heard a 

18 lot about traffic, and that's what roads are made for. And 

19 everybody that drives up and down the road and the people 

20 are complaining about it, have no complaints about them 

21 driving by everybody else's place. And they just can't live 

22 in their own yard. So the person at the end of the road 

23 that enjoys peace and quiet is pretty lucky. But whenever a 

24 little bit of that gets disturbed a little bit, then he 

)25 wants to jump up and say, "No, no, no. Stop it. You can't 
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1 do it. You can't do anything else. You can't build a 

2 house. You can't -- You can't level a pasture. You can't 

3 grow a horse, grow cows or horses or whatever. You can't 

4 even grow tumbleweeds or whatever." They have their choice. 

5 So the traffic has not changed. It has gone up and 

6 it has gone down. Up and down Black Canyon, Box Canyon, and 

7 Woolsey Canyon. And the amount of traffic on Woolsey Canyon 

8 is less now than it has been while I was working at North 

9 American Rockwell. I worked there 11 years and at one time 

10 there were 60,000 people working on that facility. And 

11 Rocketdyne still has a lot of traffic going up and down the 

12 road. There is other people that have trucks going up and 

13 down the road. So not all the traffic going up and down 

14 Woolsey Canyon is Mr. Fishback's. Not all the heavy traffic 

15 is Mr. Fishback's. I go up and down the road sometimes. 

16 And so I have a real problem with Mr. Fishback 

17 being drug over the coals time and time again by a few 

18 people that write to Sacramento, get the Governor's ears, 

19 contacted you guys, spent a whole bunch of our time because 

20 what they have done is, like so many other places that they 

21 have been involved in, they have decreased the value of the 

22 land so that the parks & recreation department can buy it at 

23 a very cheap rate. And they've had their eye on this area 

24 of land for many years. And I know for a fact because of 

25 the down-zoning and all this other thing that's going on. 
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1 And that's the reason we're here today is because those 

2 people have got up and told lies, caused problems, and has 

3 every one of us over here arguing over our rights. And 

4 that's the reason we're here. 

5 THE HEARING OFFICER: Okay. 

6 MR. SHIVER: And that's -- I approve of what 

7 Mr. Fishback is doing. Like I say, he spent more time and 

8 more energy than anyone else that I know of has had the 

9 ability to do. And so like I say, I approve of what he's 

10 doing. It's his land. These people trespass. I've caught 

11 them on my land trespassing. They know they're not supposed 

12 to be trespassing on my land, but I've caught them on my 

)13 land myself. I haven't been able to prosecute them. Why? 

14 Because of a little technicality in the law. You need three 

15 signs on your land that says without any change or anything 

16 else that they're trespassing and they know they're 

17 trespassing unless they go up packing their baby on their 

18 back so that they won't be accosted or they won't be 

19 harassed or given trouble because they're just walking 

20 around. They have plenty of parks. Look at that map up 

21 there. There's 80 percent of that map is parks. They can 

22 walk on all those parks. They don't need to go walk on my 

23 park. My land is private and it's a park. 

24 THE HEARING OFFICER: I appreciate it. Thank you 

)25 very much. 
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1 MR. SHIVER: Okay. 

2 THE HEARING OFFICER: Okay. Ready for closing? 

3 It will be just a moment. We're going to go ahead 

4 and change tapes. Hold on a second. 

5 (Pause in proceedings.) 

6 THE HEARING OFFICER: Okay. Go ahead. 

7 MR. STRATTON: I go first? Just so I understand, 

8 we're doing the closing today and you're also -- will 

9 accept -- 

10 THE HEARING OFFICER: I'm accepting a closing 

11 brief -- 

12 MR. STRATTON: -- brief. 

13 THE HEARING OFFICER: -- addressing legal arguments 

14 that if you -- if you so desire. 

15 MR. STRATTON: Okay. And that is due by 

16 September 18. That's the date. 

17 THE HEARING OFFICER: And I'll render a written 

18 decision five days after that. 

19 MR. STRATTON: Okay. You've -- have received a lot 

20 of written information about this case. There has been a 

21 lot said about this case. We've heard testimony from 

22 Mr. Fishback, his engineer, two of his what he describes as 

23 experts on his case, and from Mr. Fishback's neighbors about 

24 the activities that have taken place over the years on 

25 Mr. Fishback's properties. And all of this information -- 
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1 from all this information one can easily get distracted from 

)2 the purpose of this hearing. 

3 The reason why we are here, the reason for this 

4 hearing is very straightforward and very simple. The 

5 County -- the Ventura County Environmental Health 

6 Division -- has been designated by all the cities in 

7 Ventura County and the Ventura County Board of Supervisors 

8 as the local enforcement agency in Ventura County. And this 

9 designation has been certified by the California Integrated 

10 Waste Management Board. The Environmental Health Division, 

11 as the LEA, has the authority, has the statutory 

12 responsibility -- it's our duty -- to enforce state laws and 

)13 regulations as they relate to businesses, activities, 

14 operations, and facilities that receive, store, handle, 

15 process, and dispose of solid waste. 

16 The LEA conducted an investigation of the 

17 activities taking place on Mr. Fishback's properties and 

18 determined that Mr. Fishback was receiving and allowing the 

19 disposal of solid waste on these properties. And based on 

20 this determination, the LEA was required by law to issue a 

21 Cease and Desist Order. 

22 Now, we've heard a lot of opinions and arguments 

23 from Mr. Fishback and his representatives about what is and 

24 what is not solid waste. But the law and the regulations 

)25 are very clear about what constitutes solid waste and the 
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1 requirements that have to be met and the permits that must 

2 be obtained to dispose of solid waste. 

3 The law and the regulations state that demolition 

4 and construction waste and inert debris, including but not 

5 limited to concrete, bricks, stucco, plaster, rubble, and 

6 waste building materials resulting from construction, 

7 remodeling, repair, and demolition operations on pavements, 

8 houses, commercial buildings, and other structures and other 

9 discarded solid waste and semi-solid waste is solid waste. 

10 The language in the law and regulations is very clear. And 

11 the written information we have provided to you in our 

12 response to the statement of issues and our reply brief 

13 includes the specific citations to these laws and 

14 regulations. 

15 The law requires that if you dispose of solid 

16 waste -- that is, if you dig a hole and dump solid waste in 

17 it; if you dig a hole, dump solid waste in it and cover it 

18 with soil; if you take solid waste and you push it over the 

19 side of a hill; if you fill in a low spot on your property 

20 or fill in a canyon with solid waste, you must have a solid 

21 waste facility permit issued by the local enforcement 

22 agency. You're not prohibited from engaging in those 

23 activities, but you must have a permit. 

24 The law requires the LEA shall -- not may, not 

25 should, but shall -- issue a Cease and Desist Order to 

3(Al 
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1 anyone engaged in or allowing the disposal of solid waste on 

)2 their property without the required solid waste permit. 

3 And the law provides that any person that is the 

4 subject of an enforcement action by the LEA may request a 

5 hearing before the hearing body. 

6 Simply put, Mr. Fishback is disposing solid waste 

7 on his property. The law says if you dispose of solid waste 

8 on your property, you need a permit from the LEA. If you 

9 dispose of solid waste on your property without a permit, 

10 the LEA shall issue a Cease and Desist Order. And again, 

11 the law and the regulations are very clear on this issue. 

12 Now, Mr. Fishback doesn't want you to focus on the 

J 3 
 
solid waste laws and regulations that govern the solid waste 

14 disposal activities on his properties. Instead, he wants to 

15 argue about his compliance status with local ordinances, 

16 solid waste diversion requirements, and an obscure, 

17 12-year-old California state supreme court case. 

18 In support of his arguments, Mr. Fishback submitted 

19 a lot of misinformation about approvals he obtained from the 

20 Ventura County Resources Conservation District, the County 

21 of Ventura Public Works Agency, the County of Ventura Energy 

22 and Environmental Resources Division and the state supreme 

23 court case all of which we address in our reply brief. 

24 For the record, we know that the Ventura County 

)5 Resources Conservation District recently approved 
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1 Mr. Fishback's hillside erosion control plan. But according 

2 to Dale Dean, the district engineer, and Mr. Phil Sherman in 

3 sworn testimony, Mr. Fishback's engineer since 2005, and 

4 statements in the approved plan itself found in 

5 Mr. Fishback's exhibits, the plan does not address any of 

6 the unpermitted solid waste disposal activities already 

7 completed by Mr. Fishback. And the plan was only to address 

8 those fill activities beginning in June 2006. 

9 We also know that Ventura County Public Works 

10 Agency staff have recently filed notices of grading 

11 noncompliance against Mr. Fishback's properties. The same 

12 holds true for the County solid waste diversion goals and 

13 the solid waste diversion ordinance. In fact, state laws 

14 and regulations state that diversion credits cannot be 

15 claimed unless the waste is processed by a permitted solid 

16 waste facility. 

17 More importantly, with respect to county 

18 ordinances, we know that the county board of supervisors is 

19 precluded from enacting standards that are in conflict with 

20 or are less stringent than state solid waste laws and 

21 regulations. Thus, Mr. Fishback's compliance status with 

22 these ordinances does not exempt him from state laws and 

23 regulations and, therefore, his entire argument is 

24 irrelevant to the issue before this hearing. 

25 The court case Mr. Fishback cites is a 12-year-old 
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1 court case between an exclusive solid waste franchise 

)2 handling business and what can be described as an upstart 

3 recycling business in which the question before the Court 

4 was whether the franchise authority prohibited the owner of 

5 recyclable materials from selling them to someone other than 

6 the -- from someone other than the exclusive franchisee. 

7 Mr. Fishback is disposing solid waste on his 

8 property without a permit. This court case clearly has 

9 absolutely no relevance to this hearing. Mr. Fishback has 

10 provided a lot of information about this case. At the 

11 beginning of this hearing, he provided you with a 20-page 

12 brief with his arguments asserting his position and claiming 

)13 
 
he has received approvals from various governmental agencies 

14 for the activities on his properties and has attached this 

15 binder, three-ring binder, in support of his position. 

16 Now, when you read these documents, I ask you to 

17 keep a few things in mind: The first is that the arguments 

18 are irrelevant to the subject of this hearing which is the 

19 disposal of solid waste on Mr. Fishback's properties without 

20 a permit and the issuance of a Cease and Desist Order by the 

21 LEA. 

22 The second is that, within this 20-page argument 

23 and this entire three-ring binder, there is not one letter 

24 from the Resources Conservation District, the county Public 

)25 Works Agency, Grading Division, the county and energy and 
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1 environmental resources division, the county planning 

2 division, the county Environmental Health Division, or 

3 other state or local governmental agency approving the 

4 waste disposal activities or any other activities that 

any 

solid 

have 

5 taken place on Mr. Fishback's properties. There is not one 

6 letter from any public agency that grants Mr. Fishback an 

7 exemption from their ordinances. There is not one letter in 

8 this document from any of these agencies that grants a 

9 variance to Mr. Fishback for the solid waste disposal 

10 

11 

activities or any other activities subject to local 

regulations on his properties. There is not one letter from 

12 any state agency or local agency approving, authorizing, or 

13 even acknowledging that Mr. Fishback is in any way reusing 

14 or recycling solid waste. 

15 Of all the information provided in this signed 

16 20-page argument and the exhibits, there are no approval 

17 letters. 

18 The third item is a question I ask you to consider. 

19 Why would Mr. Fishback state in his arguments and in 

20 statements made by his representatives that he has approvals 

21 from various governmental agencies for the activities on his 

22 properties but yet 

23 of these approvals 

24 But let's  

and, in fact, does not provide any record 

in his statements or exhibits? 

not get distracted by this 

25 misinformation, fabrication of information, or even 
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1 selective or incorrect interpretation of state laws and 

)2 regulations and issues completely irrelevant to this case 

3 that are contained in the documents submitted by 

4 Mr. Fishback or the testimony of Mr. Fishback's witnesses. 

5 The reason we are here today for this hearing is 

6 very simple: The law defines concrete, asphalt, rubble, 

7 bricks, construction and demolition debris, and inert waste 

8 as solid waste, all of which Mr. Fishback is depositing and 

9 burying on his property. Mr. Fishback in his argument 

10 readily admits to receiving and depositing and covering 

11 these materials on his properties. 

12 The law says that any person, activity, operation, 

)13 or facility engaged in the disposal of solid waste must have 

14 a solid waste facility permit. The law says that if a 

15 person, activity, operation, or facility is disposing of 

16 solid waste without a solid waste facility permit, the LEA 

17 shall issue a Cease and Desist Order. 

18 The LEA conducted an investigation of the 

19 activities on Mr. Fishback's properties and determined that 

20 Mr. Fishback was disposing of solid waste on his properties 

21 in violation of state laws and regulations. We submitted 

22 photographs at the last hearing that clearly shows solid 

23 waste on these properties. 

24 Based on this determination, the LEA issued the 

)25 

 
Cease and Desist Order to Mr. Fishback for operating a solid 
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1 waste disposal facility without a solid waste facility's 

2 permit. Mr. Fishback is operating an unpermitted solid 

3 waste disposal facility. For these very simple reasons, the 

4 Cease and Desist Order should be upheld. 

5 THE HEARING OFFICER: Thank you. 

6 MS. NEISWENDER: A number of years ago in Hawaii 

7 there was a sociological study done. And some people went 

8 to a pineapple-packing plant and talked to folks along a 

9 assembly line. And pineapples would come down. And there 

10 were folks that were there that were supposed to pull off 

11 the pineapples that were bad and throw them in a bucket, 

12 folks that were supposed to pull off perfect pineapples -- 

13 the ones that show up in the hotels surrounded by leis -- 

14 and then there were the folks that were supposed to take the 

15 good pineapples, the ones that show up in cans on the 

16 shelves. 

17 When they did analysis of this interesting little 

18 operation, the folks doing the study talked to the men who 

19 were pulling off the bad pineapples and they said, "Have you 

20 seen any good pineapples today." 

21 And the guy said, "No. All I see is bad 

22 pineapples. That's all I've seen today. I don't even know 

23 if there were any good pineapples that came through here." 

24 And the same question was asked of the people 

25 looking for perfect pineapples. "Did you see any bad 
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1 pineapples?" 

)2 "No. We only saw the perfect ones. Here. Here is 

3 a whole box of them. I found exactly what I was looking 

4 for." 

5 In this case, Mr. Stratton's department has done 

6 exactly that. It has gone looking for something and has 

7 found it, despite the fact there's evidence to the contrary. 

8 The people that you heard here today and the reason 

9 that we were so insistent that these two gentlemen could 

10 come here and talk to you was because of their statewide 

11 expertise and their ability to look at the California 

12 Integrated Waste Management Act in its whole, in its 

)13 entirety. 

14 Mr. Eowan actually ran the Integrated Waste 

15 Management agency for a period of time and, since that time, 

16 has assisted entities across the state in drafting their own 

17 waste plans, in dealing with diversion goals, and at 

18 achieving exactly what AB 939 set about to do to create a 

19 zero waste California. 

20 Mr. Astor, in the same position, has worked on 

21 AB 939 and has, since then, in the past 15 years, done 

22 pretty much nothing but deal with waste issues on a very 

23 on a daily basis. He participated in the only two 

24 California cases that interpret AB 939, the Palm Springs 

)25 case which we've talked about quite a bit and another one he 

(94% 
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1 alluded to call the San Marcos case. 

2 As for me, I don't have 15 years' or 20 years' 

3 experience in the waste business. But in 1999 through 2001, 

4 I was chief consultant to the Senate Natural Resources 

5 Department, and I oversaw the California Integrated Waste 

6 Management Board and the legislation associated with it. 

7 It is a different way of looking at things when you 

8 are looking at the law from a statewide basis. What are we 

9 trying to do? We are trying to create a zero waste 

10 California. We are trying to encourage diversion. We are 

11 encouraging reuse and recycling. Only as a last resort is 

12 something landfill. 

13 And yet, when Mr. Stratton's department looks at 

14 something, they come at it from one angle and one angle 

15 only: We want those bad pineapples. And yet, his 

16 definition that he just gave you -- dig a hole, dump 

17 something in it and cover it up and you have a landfill and 

18 you need a permit from the LEA -- that would apply to a koi 

19 pond in your backyard, to burying a dead hamster, to 

20 building a foundation for a house, to constructing a flood 

21 levy. All of those fit the definition he gave you. 

22 Now, in the binder that we provided to you there 

23 are quite a few exhibits. There are 18 of them. I'd like 

24 to go through a couple of them before we wrap up today. 

25 The first is the HECO plan submitted by 

aL6 
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1 Mr. Fishback to the RCD, approved on May 9 of this year with 

) 2 final sign-offs in June. Mr. Stratton just represented to 

3 you that there is nothing in this plan that allows for the 

4 previous fill -- that it's all addressed to future fill 

5 sites, future erosion control work, future stablization 

6 work. 

7 On page 3 of Chapter 1 of the HECO plan, "Previous 

8 fill completed on the parcels assumed exemption under the 

9 HECO 10 percent, article 2.011(A) which resulted in 

10 complaints and a Cease and Desist Order from Ventura County 

11 Environmental Health" -- this work was permitted under the 

12 10 percent exemption. And if you remember, Mr. Sherman was 

)13 sitting here and talked to you about that 10 percent 

14 exemption and how, if it is within 10 percent of the overall 

15 land, it's not even regulated. 

16 Going on to page 3 of Chapter 2, Ventura County RCD 

17 limits the number of the -- number of listed inert materials 

18 to clean, stable items that can be engineered for stability 

19 and enhance the agricultural base. 

20 Further letters in this document talk about RCD's 

21 role in monitoring and enhancing agricultural resources in 

22 the county. A letter that we have submitted as Tab 3 is to 

23 Mr. Stratton dated January 13 from Dale Dean, the district 

24 engineer. It says, "The VCRCD board does not want the 

1

)25 ordinace to be used for landfill operations which clearly 
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1 are under EHD's jurisdiction. We believe the standards and 

2 control for imported agricultural fill can be achieved 

3 through the HECO ordinance." 

4 Just as a quick aside, Mr. Stratton objected 

5 because these letters weren't signed. These are the form 

6 that we received them in from the RCD. These are the 

7 letters as were sent to Mr. Stratton. I don't think he's 

8 denied receiving these letters. 

9 The May 9 approval of the HECO plan occurred before 

10 issuance of the Cease and Desist Order although the final 

11 sign-offs for the plan did occur in June. Those dates are 

12 obvious on the face of the HECO plan. I would remind you of 

13 the press -- the chronology that was presented by 

14 Mr. Fishback the last time we were here which is also 

15 present in part in the brief that we submitted, that he went 

16 to various county departments through calendar year 2005 

17 asking for assistance. "What do I do?" He went to public 

18 works. He went to EERD. He went to the planning 

19 department -- 

20 "I'm planning on doing this work. Is there any 

21 permit that's needed?" 

22 -- and was told repeatedly there was nothing. The 

23 grading department did, in fact, issue a violation in 2005 

24 and lifted it several months later when they realized that 

25 they were -- it was -- it was ag grading and it was, in 

oVt 
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1 fact, exempt. 

12 It was -- The current grading violation that's on 

3 the property was handed to Mr. Fishback -- and it was the 

4 first he knew of it -- when he left this hearing on July 20. 

5 So it was done specifically for this hearing and in 

6 conjunction with this hearing. 

7 What the grading violation says is that there's a 

8 noncompliant grading in effect. We have written two letters 

9 two weeks apart to the grading department saying, "Give us 

10 details. We have no idea what you're talking about because 

11 all it says is 'Notice of Noncompliance.'" And they have 

12 failed to respond. 

)13 
What it appears to be from Mr. Stratton's comments 

14 is, because EHD is claiming a violation, grading is backing 

15 them up and saying that, without a permit from the LEA, that 

16 there's a grading violation. But to date there is nothing 

17 that tells us what it is that we did wrong. 

18 The Tab 15 in this binder is another letter from 

19 RCD to the planning director dated April 7 of 2006. And in 

20 that -- Gary Ball is the president of RCD -- he says, "We 

21 conclude that HECO has more stringent objectives than those 

22 directed by these programs and is authorized to direct 

23 development of new agricultural projects in a manner that 

24 protects or improves our resource base." 

)25 We're not saying that the HECO is the be all and 
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1 end all and that nothing else is ever required if you have a 

2 HECO. But the fact is that we do have an approved HECO 

3 plan. The prior work, by the HECO's own terms, was exempt. 

4 And here we are today talking about something else, talking 

5 about whether or not the material on site is solid waste. 

6 Mr. Stratton has emphasized repeatedly that 

7 everything that he's -- that Mr. Fishback's put on that 

8 property is solid waste and he cites to the code, Section 

9 40191. But we had testimony from both Mr. Astor and 

10 Mr. Eowan explaining that it's not solid waste simply 

11 because it is listed in the code section. You have to look 

12 at the overarching plan of AB 939 and the Integrated Waste 

13 Management Act which is, if it's diverted, it never becomes 

14 solid waste. 

15 The Tab 6 is a letter that Mr. Stratton sent to 

16 Mr. Fishback in February. In that letter he says 17 

17 different times that this is solid waste. And -- And yet 

18 the same solid waste that Mr. Stratton talks about in this 

19 February letter 17 different places, "solid waste," "solid 

20 waste" -- 

21 "Disposal" is used a dozen times. 

22 -- that same material is listed by the EERD in its 

23 materials which are included at Tab 15. The same -- Excuse 

24 me, Tab 16. The same materials are exempt from the waste 

25 stream and EERD is encouraging their use outside of a solid 
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1 waste context. So EERD is easily the guy reaching for the 

)2 good pineapples and Mr. Stratton is looking for the bad 

3 pineapples. And if the two of them ever talk, it would be 

4 surprising to me because we've got two very clear directions 

5 from state law. Divert, get this stuff out of the waste 

6 stream; and, to Mr. Stratton's office, enforce, make sure 

7 we're doing this safely. And yet there's no dovetailing. 

8 There's no meshing of 

9 that's why we're here 

10 At one point 

these two very important goals. And 

today. 

after February 2, the EE- EHD asked 

11 the Fishbacks for information. They asked for a series of 

12 reports. They wanted engineering reports which. Mr. Sherman 

)13 
 
provided to them. They wanted proof that the haulers were 

14 bringing up only clean fill. 

15 So at a huge expenditure of time -- and they're all 

16 included in this binder at Tab 9 -- we obtained from the 

17 various waste haulers, the guys that were bringing up the 

18 concrete -- we get them all to sign little documents that 

19 says it's dirt, it's concrete, it's clay, stucco, mixture of 

20 the above. And each one of them signed it, either in 

21 Spanish or English, under penalty of perjury. 

22 Included in the Tab 9 are also a series of 

23 handwritten notes by Mr. Fishback, in his hand, talking 

24 about what is at the property, what's being brought to the 

/5 property because he was keeping pretty close tabs on what 
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1 was going in and out. 

2 Which brings us to the testimony of Robert Mionske. 

3 Now, Mionske swore that he saw trash delivered to the 

4 Fishback property but no one else ever saw it. 

5 Wayne Fishback never allowed its delivery. 

6 Phil Sherman, the engineer, he never saw it. 

7 Bill Stratton said at the beginning of the last 

8 hearing that he agreed that there was clean concrete and 

9 other such materials up there, never discussed any kind of 

10 trash. 

11 Lieutenant Chris Long from the Department of Fish & 

12 Game -- 

13 And Mr. Stratton -- Fishback testified about that. 

14 -- he was up at the property for 5 hours. There is 

15 no report of any trash. 

16 Regional Water Control Board was up there. 

17 Judy Mikels was up there. 

18 Even the staff from the state board was up there. 

19 Never any trash reported. Only clean concrete, brick, 

20 stucco, fully cured asphalt. 

21 Judy -- Excuse me. Judy Mikels' aide. It 

22 wasn't -- It was Jared from Judy Mikels' office. 

23 So Mionske is alone in his trash comments. There 

24 is nothing up there except what we've said is up there. 

25 Mionske also swore that he could see the Fishback 



Page 233 

1 property from his window. He then changed his testimony and 

2 said it was from his car window. Then he said he would 

3 climb into the back of trucks to see what was in the trucks. 

4 He said he saw seven trucks a day which, times six, is 42 

5 trucks a week. That is actually pretty close to reality. 

6 Mr. Unger, who was just here this morning, he said 

7 he set it at about 50 trucks a week. We think that's about 

8 right. 

9 MR. UNGER: -- a day. 

10 MS. NEISWENDER: Excuse me. Fifty trucks a day? 

11 THE WITNESS: 50 to 60. 

12 MS. NEISWENDER: We think that's about right. 

)13 The road is not utilized by Mr. Fishback alone. 

14 There are a number of people that utilize that road. And up 

15 the road from Mr. Fishback is the Rocketdyne facility. 

16 Excuse me. There's a picture we took just recently 

17 that completely echoes what Mr. Unger said that these trucks 

18 start coming up there before dawn. They do. This is taken 

19 right at the mouth of the Rocketdyne facility. And these 

20 guys -- They've got a huge cleanup going on. I'm sure 

21 you've heard about it. It's -- It's quite infamous. 

22 They've got a lot of trucks going in and out of there. 

23 Now, those 50 to 60 trucks a day, they are not all 

24 Mr. Fishback's. They are in part Rocketdyne. They are in 

)25 part Mionske's. They are in part other people who live on 
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1 the road. 

2 Truck traffic is not really an issue today. But we 

3 did want to let you know that it's not all his truck 

4 traffic. That's not why we're here. 

5 Finally, in regards to the various materials that 

6 are up on site, in the brief that you accepted that you're 

7 going to be reading -- the one in the binder that we 

8 objected to so strenuously -- Mr. Stratton says in several 

9 different places that Fishback admitted to the other 

10 materials being on site other than concrete, brick, stucco, 

11 and fully cured asphalt. 

12 I would like him to point out where that was said 

13 because that has never been admitted or stated in writing or 

14 orally at any presentation whatsoever. The only thing on 

15 that site is what we have said is on that site. There is no 

16 fiberglass, asphalt shingles, or anything else other than 

17 the items I have mentioned over and over again in the past 

18 two hearings. 

19 Tab 12 in the binder that we presented to you, that 

20 is the California Integrated Waste Management Board website. 

21 And, as was mentioned here today by Mr. Eowan, it is an 

22 educational resource. For some reason, Mr. Stratton doesn't 

23 like it. He has indicated that he feels it has no weight, 

24 that it has no merit, that it shouldn't even be considered 

25 because it's not a regulation and it's not a statute. But 
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1 it is direction from the Waste Board. In there, the Waste 

)2 Board defines "reuse" as "using an item over again without 

3 significant processing." This is on page 3 of the materials 

4 that we provided to you. 

5 Reuse is the second step in the waste reduction 

6 hierarchy of reduce, reuse, and recycle and plays an 

7 important role to divert waste from California landfills as 

8 required by state law. 

9 They go into source reduction at page 5 of the 

10 materials we provided to you. Source reduction is 

11 includes but is not limited to reducing the use of 

12 nonrecyclable materials, replacing disposable materials and 

J

3 products with reusable materials, reducing packaging, 

14 reducing the amount of yard waste. 

15 There are some great quotes in here. And you know, 

16 perhaps that's why the EHD doesn't particularly like this 

17 website because it supports exactly what we've been arguing 

18 that, if you divert waste from the waste stream, it's not 

19 waste. It is how you utilize waste or how you utilize 

20 materials -- C & D materials, inert materials -- that either 

21 puts it into a solid waste category or keeps it out. 

22 And I think that Mr. Astor's example of a load of 

23 concrete coming to the landfill is excellent because, if it 

24 goes straight forward and is dumped in the landfill itself, 

it's solid waste. If it is diverted and utilized as road 
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1 base or in the process of hillside stablization or erosion 

2 control work, it is not waste. And that is reflected in 

3 whether or not they charge tipping fees. This is a perfect 

4 example of how a material is utilized as to whether or not 

5 it becomes waste. 

6 Finally, on page 16 of the website materials that 

7 we provided to you there is a discussion of C & D materials. 

8 And I just point it out because of the statement -- again, 

9 the overarching statement of policy reducing and recycling 

10 C & D debris conserves landfill space, reduces the 

11 environmental impact of producing new materials, creates 

12 jobs, and can reduce overall building projects expenses. 

13 We've discussed already 17380(g), which is the 

14 exemption. But I would direct you to Tab 14 of the 

15 materials that we provided to you, which is a very 

16 comprehensive listing of the statutes and the regulations as 

17 they match the ordinances of Ventura County. It's in a 

18 great form for reference purposes, and that's why we'd like 

19 to refer you to it, because it actually gives the statute 

20 the reg, and the mirroring Ventura County ordinance all in 

21 one location. 

22 In Tab 16 -- and this we discussed the last time we 

23 were here -- there is a complete listing of what EERD is 

24 doing on VCMax, the materials exchange. I addressed that 

25 briefly a moment ago, but it's really wonderful. You can go 
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1 on this website and actually locate materials from other 

2 construction sites to use at your own construction site. 

3 It's not regulated. It's a free service. And it is 

4 mandated by state law. 

5 Finally, and this is why some of the folks in the 

6 room are here today, there are other sites in the County of 

7 Ventura that are being looked at for erosion control plans 

8 and that the County is talking to. And none of these other 

9 sites are being focused on like the Fishback site. In fact, 

10 these other sites have been given a much lesser -- less 

11 onerous permitting process to go through. And for some 

12 reason, EHD has decided that the only tier in which the 

)13 Fishback property fits is this Type A facility, an 

14 extraordinary process requiring a huge and lengthy 

15 permitting process. It is the most aggressive stand they 

16 could take. 

17 And yet with folks doing the exact same thing, 

18 including Muranaka Farms which we talk about quite a bit in 

19 our brief, nothing like it. And Muranaka actually should 

20 fit in a much higher tier than what -- what is happening at 

21 the Fishback ranch because they -- they dump what's called 

22 putrescibles and combustibles, things that are organic 

23 matter that can catch fire, that can cause subsidence. 

24 All Mr. Fishback is using is clean concrete, fully 

)25 cured asphalt, brick, and stucco, and dirt. That's all. 
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1 And it's fully engineered by a registered civil engineer. 

2 And we talked about this last time, but unfortunately we 

3 didn't have the paperwork. I don't know if you want to have 

4 it today because you didn't want to do any more exhibit 

5 exhibits. But we finally got the soils report that we 

6 talked to you about last time and it only showed up 

7 yesterday. So I -- I'm amazed. But it does show exactly 

8 what we expected it to show, which is that there is nothing 

9 there. There is nothing there except what we have just said 

10 is out there. 

11 In closing, just a couple references to the 

12 statutes themselves because I think the statutes say more 

13 than we could ever say. 

14 This is the code section from the Public Resources 

15 Code that talks about why the Integrated Waste Management 

16 Act was put together. "Reduction, recycling, reuse will 

17 preserve landfill capacity and serve to conserve water, 

18 energy, and other natural resources." That's -- That's 

19 what it's all about. Zero waste California is an 

20 environmently beneficial thing. 

21 Secondly, PRC Section 40051(a), this is the 

22 statement promoting management practices in order of 

23 priority: Source reduction, which is what we're talking 

24 about here, recycling and composting, environmently safe 

25 transformation, and then maximize the use of all feasible 
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1 source reduction. 

)2 But you can see, source reduction where you 

3 separate this stuff out at the source, take the construction 

4 materials from a swimming pool demolition and you put them 

5 in a truck and you utilize them at another construction 

6 site, that's it. That's perfect. That's what we're trying 

7 to do in California. And it's encouraged by the EERD. It's 

8 encouraged by state law. It is the primary function of the 

9 Integrated Waste Management Act to not have solid waste. It 

10 is the pineapple, the entire pineapple factory, and these 

11 are the best ones. 

12 The final thing I wanted to mention is this code 

J
3 section, which is the one I've been referencing when we 

14 discuss materials exchange why VCMax was put together, why 

15 EERD is doing what it's doing. Materials exchange programs 

16 are mandated by state law. 

17 We have a mandate in one hand and we have the LEA 
A. 

18 and the EHD saying that, no matter what you put in the 

19 ground, it's solid waste because there's a definition out 

20 there. They ignore the supreme court case and say it's 

21 obscure. Not in the waste industry, it's not. It's 

22 extraordinarily important in the waste industry. 

23 And as far as the age of the case being all of 12 

24 years old, in court case terms it's a baby. There's one 200 

)25 years old that we still talk about about due process that's 

c)7(0,3, 
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1 still quoted here today. And that case is also one that we 

2 have to think about. There's an issue of due process here. 

3 We should not be given the obligation to do things that 

4 aren't required of other folks. This is simply fairness. 

5 We were told by agencies that you didn't need a 

6 permit. We relied on that. We cooperated with everyone who 

7 wanted to talk to us. We gave tours to anyone who asked: 

8 Fish & Game, Regional Water Quality, Mikels' office. 

9 Whoever wanted to come up there could look at it. There was 

10 nothing being hidden. And now for some reason that is 

11 beyond us. We're being singled out, disparate treatment, 

12 the most onerous permitting possible when others in the 

13 county don't have any problems like that at all. 

14 And with that we would submit. We will be 

15 submitting a brief that summarizes some of these comments. 

16 You'll have them in writing. And we'll wait for your 

17 decision. 

18 THE HEARING OFFICER: Great. Thank you. 

19 Well, with that I'm going to conclude the hearing. 

20 And I'll wait until September 18 to start deliberating. 

21 Thank you. 

22 MS. NEISWENDER: Thank you. 

23 (At 12:42 p.m., the proceedings 

24 were concluded.) 

25 

®(03 
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1 

I, Linda Frazeur, Certified Shorthand Reporter 

3 number 6697, duly licensed to practice in and for the State 

4 of California, do hereby certify: 

5 That said transcript was taken before me at the 

6 time and place therein set forth, was taken down by me in 

7 shorthand and transcribed under my direction and 

8 supervision, and is a true and correct transcription of my 

9 original stenographic notes; 

10 That the dismantling of the transcript will void 

11 the reporter's certificate. 

12 I further certify that I am neither counsel for nor 

13 related to any party to said action, nor in anywise 

)
14 interested in the outcome thereof. 

15 I declare under penalty of perjury that the 

16 foregoing is true and correct. 

17 Executed this day of , 2006, 

18 at Simi Valley, California. 

19 

20 
LINDA FRAZEUR, CSR NO. 6697 

21 

22 

23 

24 

(9(014 
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10:03 a.m. 

PROCEEDINGS 

THE HEARING OFFICER: We're going to get started. 

I guess for the record, it is August 31, at 10:03. 

I'm Jim Delperdang, Hearing Officer. We're resuming the 

hearing In the matter of the Local Enforcement Agency and 

Mr. Fishback. 

Kind of Just to outline the order of proceedings 

for today, we're reconvening so that Mr. Fishback can 

present expert witnesses. And then we're going to take 

speaker cards. We're going to limit speakers to -- 

I believe It was 5 minutes each last time? 

-- and then we'll hear closing from each side and 

then close the hearing. Okay? 

MS. NEISWENDER: We have a little piece of 

housekeeping first, If we could. 

THE HEARING OFFICER: Sure. 

MS. NEISWENDER: At the end of the last hearing, 

EHD's Melinda Talent asked for a clarification from you. 

She specifically said, Is this going to be a new hearing or 

a continuation of this hearing? And the hearing officer 
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1 replied, "Were only going to hear testimony from two 

2 witnesses that were unavailable today. We're not going to 

3 bring in other witnesses. There will be no other witnesses 

4 permitted. It will be the two additional witnesses, public 

5 comment ... closing arguments, and then I'll render a 

5 written decision within 30 days." 

7 This week, Tuesday evening at 5:00, I received a 

call from EHD saying they had sent a packet. I picked it 

9 up. And it was a reply brief with 16 exhibits along with 

10 letters including testimony. from four additional witnesses. 

11 Four new witnesses. And we object to the hearing officer 

12 considering this document at all. And if the hearing 

13 officer has read any part of this document, then we must ask 

14 for a continuance to bring In those four witnesses and 

15 cross-examine them as well as bring in rebuttal witnesses. 

16 Furthermore, the material in this document contains 

17 misstatements of previous testimony and we will have to go 

18 through the transcripts in detail to show that the EHD has 

19 misquoted significant portions of the previous testimony and 

20 specifically where they claim Mr. Fishback has admitted to 

21 certain violations of law. 

22 There may be a question as to the need for such 

23 formality. But we have to emphasize what is at stake. If 

24 EHD can convince the hearing officer that this is a Type A 

25 facility, the stigma of this property being a landfill will 
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1 that that will not be accepted, then-we can get started with 

2 our witnesses. 

3 THE HEARING OFFICER: I don't know what the content 

4 is, to be honest with you. You're telling me what's in it 

5 is the first knowledge that I have specifically that there's 

6 additional testimony in it. And yes; you're right, it would 

7 be hearsay. You should have the ability to cross-examine 

8 anybody to make any statement that appears in there. And I 

9 would agree with you on that. 

10 UNIDENTIFIED SPEAKER: Would you speak up, please. 

11 MS. NEISWENDER: I'll -- 

12 THE HEARING OFFICER: I'll get close to the 

13 microphone. Better? 

14 UNIDENTIFIED SPEAKER: That's a little better. 

15 UNIDENTIFIED SPEAKER: Yes. Even louder would be 

16 even better. 

17 THE HEARING OFFICER: Okay. Sure. 

18 I agree with your contention. I don't know that -- 

19 Again, without knowing what's exactly contained in it, I 

20 don't know that there are no appropriate portions for me to 

21 consider, but -- and I would certainly be open to your 

22 filing of the dosing brief. 

23 UNINDENTIFIED SPEAKER: We still can't hear you, 

24 sir. I'm sorry. Age keeps giving us trouble. 

25 THE HEARING OFFICER: That's okay. 
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1 attach to this property and cause millions of dollars in 

2 damage to the value of the property. On top of that, the 

3 cost of permitting a Type A facility runs in the hundreds of 

4 thousands of dollars which the Fishbacks cannot possibly 

5 pay. 

6 We followed the instructions of the hearing 

7 officer. We could have brought in more witnesses. We could 

8 have brought in more evidence. We did not because we 

9 honored what you had to say the last time we were here. 

10 The two unavailable witnesses, closing arguments, 

11 public comment. That's it. That's what we're doing today. 

12 By following the rules, we have been ambushed. We have been 

13 put at a serious disadvantage and we need to know whether or 

14 not you have reviewed, read, or looked at any of the 

15 County's submissions. And if so, we will need to present 

16 rebuttal testimony. 

17 THE HEARING OFFICER: I was delivered the same 

18 materials that you're referencing. I have read the cover 

19 letter that's attached and I have not opened the binder. 

20 MS. NEISWENDER: Good. 

21 THE HEARING OFFICER: I haven't reviewed any of the 

22 material. And we could discuss the appropriateness of It, 

23 but I had the same concerns. So no, I have not read 

24 anything in it. 

25 MS. NEISWENDER: If we can proceed on the premise 
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Without knowing exactly what's in it, I mean, I'm 

2 kind of at a loss. But you're right. If there is 

3 additional testimony that's presented that wasn't presented 

4 In the hearing, then, yes, that would be not appropriate. 

5 Any comment about what's contained in it? 

6 MR. STRATTON: No comment about what's contained in 

7 it, specifically. But I would indicate that the statute 

8 that brought us here required the Appellant to file a 

9 request for a hearing. And with that request for a hearing, 

10 they were required to file a statement of issues. And we, 

11 the LEA, by law was required — we were required to file a 

12 response to that statement of Issues. 

13 THE HEARING OFFICER: Yeah. 

14 MR. STRATTON: We received their brief and their 16 

16 exhibits the day before the last hearing. We indicated in 

16 the hearing that, although we acknowledged Mr. Fishback's 

17 right to submit that information, that we had some serious 

18 questions and issues about the — the statements that were 

19 being made and the misinformation that was in there. And we 

20 reserved our right to respond to that document. 

21 We are viewing this brief, if you will, and their 

22 brief as argument. And we're merely responding to the 

23 arguments that they submitted. We view their brief of 

24 July 18 as a -- as a -- an amendment to their previous 

25 statement. 
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1 MR. McNULTY: I could step in too. I think a 

2 distinction needs to be made between declarations which take 

3 the form of testimony as opposed to argument. On the one 

4 hand, I think argument is fine and youshould have an 

opportunity to respond to their brief. And the hearing 

6 officer-  may even grant each side an opportunity to submit a 

7 final closing brief of some sort if he wishes. But I think 

8 what the hearing officer is concerned more about is 

9 testimony from -- from new witnesses that are in the form of 

10 a declaration. 

11 So it may be appropriate for him to consider 

12 portions of your brief and -- 

13 THE HEARING OFFICER: -- but not all of it. 

14 MR. McNULTY: -- not other portions. 

15 THE HEARING OFFICER: Do you want to identify 

16 parts, then, that you think are -- that you object to that 

17 you think specifically go to new testimony? 

18 MS. NEISWENDER: There are portions that reference 

19 the four letters that I've talked about. And those portions 

20 would have to be deleted. I would ask actually if you're 

21 going to accept the brief itself which is 22 pages -- 

22 THE HEARING OFFICER: Right. 

23 MS. NEISWENDER: -- that the brief be resubmitted 

24 with those portions redacted rather than have it included 

25 because it makes it -- it makes it impossible. You cant 
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1 assess their -- 

2 UNIDENTIFIED SPEAKER: I'm sorry. We can't hear 

3 what you're saying. 

4 THE HEARING OFFICER: -- spontaneousness. So I 

5 mean, I'm -- I'm, you know, trying to lay out for you why, 

6 you know, if someone has something to present with respect 

7 to this, was that known in time to present them for the 

8 hearing? Did this come out of other testimony that was 

9 given in the first hearing? Or I'm trying to gauge why we 

10 went where we went in determining whether it's appropriate 

11 to consider it at all. 

12 MR. STRATTON: Well, the -- the -- the brief that 

13 we received from them the day before the last hearing, we 

14 hadn't had an opportunity to evaluate and -- and really 

16 investigate the statements and allegations and information 

16 in that brief or these exhibits. It was only subsequent to 

17 the hearing that we were able to get into it and look at 

18 these issues. And in their brief they -- they make 

19 statements and allude to approvals that certain individuals 

20 have made. And we approached those individuals and said, 

21 This is what it says in -- in their argument, in their 

22 brief. 

23 THE HEARING OFFICER: Okay. 

24 MR. STRATTON: And we just asked them if -- if -- 

25 if that was accurate, if they had any response. 
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) 5  

)2 horrible, old phrase.I   

separate it out. You can't unring the bell, to use that 

3 THE HEARING OFFICER: Okay. I understand. 

4 MR. STRATTON: Just as a follow-up comment. This 

5 is an administrative hearing. This is a very -- you set the 

6 tone in the first hearing -- a very relaxed, informal -- 

7 THE HEARING OFFICER: Right. 

8 MR. STRATTON: -- hearing. We're not in a court of 

9 law. No one is going to jail or being fined here. The 

10 purpose of all of this information is to provide you with 

11 information to make a decision. 

12 THE HEARING OFFICER: Right. Well, I mean, the 

13 purpose of the hearsay rule is so that, you know, I can look 

14 in the eyes of the person that's making the statement, hear 

15 them make those statements, and establish the credibility. 

16 When something is in writing, it's much more difficult to do 

17 that. It really shouldn't have any weight in that, you 

18 know, I can't -- they can't present information they have as 

19 to the truthfulness of those statements and cross-examine 

20 the persons making them as well to establish their 

21 credibility. And I would tell you it has -- would end up 

22 having severely diminished weight in that -- in that sense. 

23 I mean, that's my view on things that I consider to be 

hearsay. I can't, you know -- that person can't be 

cross-examined. I can't assess -- have any ability to 
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1 THE HEARING OFFICER: I would agree. I did receive 

2 your brief late in the afternoon before the last time we 

3 convened. 

4 MS. NEISWENDER: All four of the persons he's 

5 referring to are County employees that have been very much 

6 involved with this case since its inception. In fact, many 

7 of them have been involved with discussions with 

8 Mr. Fishback going back over a year. Certainly, those 

9 persons were available to testify at the last hearing. 

10 -,There is no question but that they were available. The fact 

11 that their -- what their departments did was at issue is 

12 clear from the County's statement from June 6, which is what 

13 he characterized as their response to our statement of 

14 issues. 

15 But our problem in allowing any of this testimony 

16 is that it is new testimony. It's new testimony that was -- 

17 that was not allowed pursuant to your instruction as of 

18 July 20. And If -- If we could have done additional 

19 briefing, if we could have brought in additional witnesses, 

20 we certainly would have done that. 

21 If you recall, when we came in last time, the first 

22 thing that I did when I sat down at this table was say, You 

23 know, we have these two additional witnesses. We couldn't 

24 schedule them for today. Can we get a continuance? We 

25 weren't truly ready to go forward that day, but we did. And 
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1 we're willing to live with what happened on that day. We 

2 brought In Mr. Sherman to testify, the civil engineer that 

3 did the engineering. We brought in Mr. Fishback's 

4 testimony. And in addition, in the brief that we submitted, 

5 that brief included basically the testimony that 

6 Mr. Fishback was going to-present at the date of the 

7 hearing. And if you recall what we did during that hearing 

8 was to say this is -- You knoW, "Have you read the brief?' 

9 "Yes, I have." 

10 "And is everything in there factually correct?" 

11 "Yes." 

12 And it was a way of limiting the testimony time in 

13 front of this body so that we could do things most 

14 efficiently. Mr. Fishback then explained a couple of the 

15 points that were in the brief, responded to some comments 

16 that were made during the hearing, and that was the sum and 

17 substance of our testimony. Nothing was different. We 

18 brought in the testimony that was in that brief. It's the 

19 same thing that would have been presented had no brief been 

20 brought in. 

21 we did the exact same thing here at this hearing 

22 through that brief that we would have done had no brief been 

23 filed. The only reason for the brief was to shorten the 

24 amount of time presented to this body. He is now saying 

25 that he needed to bring in these additional witnesses 
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1 I think Ms. Neiswender's objection Is not so much 

2 the hearsay nature of it but the fact that it's new 

3 evidence. So there's kind of a divergence there. But 

4 here -- You know, hearsay evidence is admissible and given 

5 the weight, presumably less weight, that the hearing officer 

6 thinks Is appropriate. 

7 THE HEARING OFFICER: I'm trying to find some way 

8 to reconcile this. I'd like to get through the agenda the 

9 way I've laid it out and get to the end. But I also want to 

10 be fair to Mr. Fishback, and I'm trying to figure out the 

11 way to accomplish that. 

12 MR. FISHBACK: And If I could just make a 

13 statement: If we go with this, then this has to lead to 

14 another whole other hearing. And just based on my cash 

15 flow, and projecting these expenses, Fm sure it will cost 

16 me another 10-, ;15,000. 

17 THE HEARING OFFICER: Fm trying to figure out 

18 procedurally how to -- how to reconcile this without the 

19 necessity of that. 

20 MS. NEISWENDER: If I may, just one quick comment. 

21 I promise. 

22 THE HEARING OFFICER: Sure. 

23 MS. NEISWENDER:. The letters that we submitted 

24 previously were actually letters between the RCD and the 

25 EHD. It wasn't testimony in specific response to things 
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1 because he didn't know what Mr. Fishback was going to say. 

2 In reply, we didn't know what the County was going 

3 to do. The County has the investigatory burden. They have 

4 the resources. They have dozens of people at their command 

5 and unlimited budget compared to Mr. Fishback. And yet now 

6 we're being told this is an informal hearing and we don't 

7 have to follow the niceties of hearsay rules because, well, 

8 it's not that important. 

9 It is to Mr. Fishback and it certainly will cost 

10 him an awful lot of money that he can ill afford to pay 

11 should the County's heavy-handed tactics be allowed to go 

12 forward. 

13 THE HEARING OFFICER: rm going to -- 

14 Go ahead. 

15 MR. STRATI-ON: One comment. With respect to the 

16 brief that they submitted, 19th, 18th of July, I would point 

17 out that, in their exhibits, they also included letters 

18 from, for example, the RCD, their board of director, 

19 president, as well as the engineer that they didn't call as 

20 a witness. So they provided hearsay information in their 

21 brief as well. So we're -- You know, that also was 

22 hearsay. So we're just responding in kind, if you will. 

23 MR. McNULTY: This is an informal hearing and 

24 hearsay is admissible. It's given the weight the hearing 

25 officer wants to place on it. 
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1 that had happened at the hearing. The letters that were in 

2 our original -- our original binder that we presented to 

3 

4 THE HEARING OFFICER: Right. 

5 MS. NEISWENDER: -- were correspondence between RCD 

6 and the EHD concerning the situation. 

7 The letters that are here are testimony 

8 specifically directed toward this case that were obtained 

9 post the previous hearing. And that is why it is new 

10 witnesses, new testimony, new facts. It's a due process 

11 issue. Seriously, can't do this without having a chance to 

12 cross-examine. 

13 MR. STRATTON: That's not entirely true. One of 

14 the letters was not to me. It was to the director of -- 

15 planning director. 

16 THE HEARING OFFICER: Okay. And that's true. 

17 It is official government writing. I mean, it's 

18 not the -- It's not a -- It's not a -- 

19 MR. STRATTON: I would point -- I'm sorry. 

20 THE HEARING OFFICER: Go ahead. 

21 MR. STRATTON: I would point out that those letters 

22 that they submitted were not signed. 

23 THE HEARING OFFICER: Let me consult for a second. 

24 MR. STRATTON: Do you want to take a break? 

I- 

25 THE HEARING OFFICER: I would like to take a brief 
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1 recess and come back with a ruling on what I'm going to do. 

2 Thank you. 

3 MS. HALL: Ten minutes? 

4 THE HEARING OFFICER: Ten minutes. 

(Recess taken: 10:19 a.m. to 10:25 a.m.) 

THE HEARING OFFICER: Back on. 

7 I'm going to confess right off the bat that, 

8 obviously, procedural issues are not my area of strength. I 

9 mostly consider that to be hearing the facts and applying 

10 the law. So I do want to make sure that I am fair in how we 

11 go about proceeding, though, as well. 

12 What I would propose to do is go ahead and accept 

13 the briefing materials, but I'm not going to give -- I'm not 

14 going to consider any of the new testimony that's in it. 

15 I'll look at the legal argument made in it, but I'm not 

16 going to consider anything that is presented as observation 

17 or testimony on the part of new persons and I'm going to 

18 give it no weight. 

19 I am going to give both sides the opportunity to 

20 present a closing briefing. I want to try and work out a 

21 time frame that would be agreeable to both sides and then 

22 give myself the five days I have to render a decision after 

23 that. 

24 Is that agreeable to both sides? 

25 MS. NEISWENDER: Yes. 
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1 dosing today -- 

2 THE HEARING OFFICER: And yes, you can give it in 

3 the form of an oral closing today. And then you can also 

4 put our legal argument in a written form as well. 

5 MR. STRATTON: So we can follow up with this. 

6 MR. McNULTY: I think It's an optional if you feel 

7 like you want to submit an additional closing brief. It 

8 just discusses your argument and the facts that have been 

9 presented. No new facts. He's giving you the 

10 opportunity -- 

11 MR. STRATTON: So we can do closing today and then 

12 we can do a formal -- 

13 THE HEARING OFFICER: You can put it in a writing 

14 and submit it as well. 

15 MR. STRATTON: Okay. And that is -- 

16 THE HEARING OFFICER: Okay with the time frames? 

17 MR. STRATTON: September 18? 

18 THE HEARING OFFICER: September 18. 

19 MS. NEISWENDER: That's a good question. 

20 Mr. Flshback would like to know If in the closing 

21 brief we can rebut any of the letters or because you're 

22 giving them no weight -- 

23 THE HEARING OFFICER: I'm not giving them weight. 

24 I mean, I don't know why you'd want to address them. If you 

25 do, then you're kind of just amplifying material that I'm 
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THE HEARING OFFICER: Okay. I will be here next 

week, but I'll be gone the entire following week. And I 

3 guess I would propose that any final briefing would need to 

4 be submitted to me 15 days -- within the next 15 days. -- 

5 MS. NEISWENDER: 15 days -- 

6 MR. STRATTON: -- from today? 

7 THE HEARING OFFICER: I'll put a specific date to 

8 it. Make it easier. 

9 And, obviously, it needs to take the form of 

10 argument and not be any new testimony. 

11 But today is the 31st. It would need to be to me 

12 by September 18. And I'll issue a written decision by the 

13 end of that week. Am I counting weeks wrong? 

14 MS. NEISWENDER: No. That's 15 days, plus Monday. 

15 THE HEARING OFFICER: Okay. 

16 MR. STRATTON: If I can ask a question -- 

17 THE HEARING OFFICER: Sure. 

18 MR. STRATTON: I know less about procedural things 

19 in this whole process than you. 

20 THE HEARING OFFICER: Okay. 

21 MR. STRATTON: So this closing brief, is that -- 

22 THE HEARING OFFICER: It's strictly legal argument; 

23 why it is that you think that, as the facts apply to the 

- law, you should prevail. 

MR. STRATTON: Now, we were prepared to give a 
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1 not considering at all. 

2 MS. NEISWENDER: Okay. 

3 THE HEARING OFFICER: You know, you're certainly 

4 welcome to do that, but I really wouldn't -- 

5 MR. McNULTY: Well, especially if the rebuttal 

6 takes the form of additional new evidence, I think -- 

7 THE HEARING OFFICER: No, I don't want to go there. 

8 Like I say, I'm not going to -- I'm not going to give any 

9 weight to anything that's new that is in there. I'm only 

10 going to consider the portions of it that are legal 

11 argument. 

12 MS. NEISWENDER: Thank you. 

13 THE HEARING OFFICER: All right. We'll go ahead 

14 and get started, then, with your expert witnesses. 

15 MS. NEISWENDER: Yes. 

16 THE HEARING OFFICER: I'm sorry. Go ahead. 

17 MR. STRATTON: I guess -- Before we get the 

18 witnesses, I just wanted to for the record object to these 

19 witnesses. We don't know anything about them. I don't know 

20 what expertise they have. And so I just want It on the 

21 record that I don't know what relevance they're going to 

22 lend to this hearing process. 

23 MS. NEISWENDER: We will be addressing their 

24 qualifications in the testimony. If you want an offer of 

25 proof as to what they're going to testify to and who they 
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1 AB 939, there was a team of people from the legislature and 

2 the administration working on the drafting of that 

3 legislation. And I was representing the Waste Board and the 

4 governor at that tine. 

5 Q. Pre 1990 -- 939, pre the diversion bill -- 

6 A. Uh-huh. 

7 Q. -- what was the manner in which California dealt 

8 with its wage? 

9 A. Yeah. Context is really important in this whole 

10 discussion that we're having here. Prior to 939, the — the 

11 primary focus of solid waste policy in California was the 

12 safe and environmently safe disposal of material. 

13 After 939, beginning in 1990alth the Integrated 

14 Waste Management Act, the context changed completely. It 

15 was transformed from just primarily focusing on disposal to 

16 a much, much larger context of diversion, what we call 

17 diversion, which had to do with reuse of materials, 

18 recycling materials, composting materials, transforming 

19 materials through energy — waste energy systems, and a 

20 variety of other things. And there's a whole body of law as 

21 it relates to how this solid waste policy changed from 

22 pretty much a disposal orientation to a much broader 

23 diversion orientation. 

24 As a result of that, the Waste Board itself 

25 changed. We changed the name of the Waste Board from the 
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1 Waste Management Board, as it was prior to AB 939, to the 

2 Integrated Waste Management Board. And the "Integrated" was 

3 in reference to now looking at solid waste from an 

4 integrated perspective — that is the collection. And then 

5 we added a new piece called processing, for the purpose of 

6 diverting the materials. It required a whole new 

7 infrastructure that cost ultimately billions of dollars to 

8 build where the material would be sorted and recycled or 

9 reused or whatever. 

10 So that — that whole context changed again. And 

11 the — the integrated nature of it was for people to be 

12 focusing on not just this disposal but other uses of the 

13 materiel so that we could take material out of landfill 

14 and — and preserve that landfill space. And also from an 

15 environmental point of view to — to recycle the material 

16 and reuse it when It was -- when it was appropriate to do 

17 that. 

18 Q. Now, in the change of the Waste Board, was there 

19 also an increase in staff? 

20 A. Yeah. The staff, I think, when I left the board 

21 was probably roughly 125 people, 150 people. It — But it 

22 grew. From '85 to '90, it grew from 50 to probably that 125 

23 number roughly. And now it's probably in the 400-person 

24 category. 

25 The budget was probably tripled in that period of 
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1 are, I'd be happy to do that. 

2 THE HEARING OFFICER: I don't think that's 

3 necessary. 'You're welcome -- free obviously to ask any - 

4 questions on cross that you have of them. And I'll give it 

5 whatever weight it is warranted depending on what they have 

6 to say. 

We have been having witnesses testify under 

8 affirmation. 

9 And am I taking your microphone? 

10 MS. NEISWENDER: I think you took Dennis's 

11 Microphone. 

12 THE HEARING OFFICER: Okay. 

13 MS. NEISWENDER: That's okay. 

14 THE HEARING OFFICER: All right. 

15 • MR. FISHBACK: Can one of those microphones -- 

16 MS. NEISWENDER: No, we'll do -- be fine. 

17 THE WITNESS: I can speak up. 

18 THE HEARING OFFICER: Do you swear the evidence you 

19 shall give in this matter shall be the truth, the whole 

20 truth, and nothing but the truth? 

21 THE WITNESS: I do. 

22 THE HEARING OFFICER: Okay. State your name for 

23 the record. 

24 THE WITNESS: My name is George Eowan. 

25 THE HEARING OFFICER: Spell that for me. 
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THE WITNESS: E-o-w-a-n. 

EXAMINATION 

BY MS. NEISWENDER: 

Q. Mr. Eowan, could you give the hearing officer a 

summary of your qualifications? 

A. My background in solid waste is -- began In the 

early '80s working in the legislature. And then from 1985 

to '90I was the executive director of the California Waste 

Management Board at that time. And then since 1990, rye 

been consulting in solid waste for local jurisdictions and 

the private sector — private sector waste industry. 

I've written source reduction recycling elements 

early in the early '90s pertaining to waste diversion; 

permitted -- worked on permitting for lots of different 

kinds of facilities from landfills to transfer stations to 

MRFs, and generally provide, you know, consulting services 

to — to my clients in the area of solid waste, all aspects 

of solid waste. 

Q. The AB 939, I think, we've talked about extensively 

here. Were you with the Waste Board when that legislation 

was drafted? 

A. Yeah. As I say, I was with the Waste Board from 

1985 to 1990. And I represented -- In the drafting of 
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1 time from '90 to -- to today. And most of that — Most of 

2 that budget and most of that work is related to the 

3 diversion efforts. Not to say that the disposal is not 

4 important because it's very, very important for a variety of 

reasons. But the growth in -- in the board, that came after 

939. And it there's a lot of money spent on a variety of 

7 diversion-type activities. 

8 Q. Did you participate in the drafting of regulations 

9 to put AB 939 into effect? 

10 A. Once the — the law was passed, the Waste Board 

11 went through and still goes through very public-oriented, 

12 stakeholder-oriented regulatory hearings developing 

13 regulations for everything. And yeah, I participated in 

14 those over the years. 

15 Q. I'd like to go through some of the definitions that 

16 we've been -- you weren't here last time, but we've been 

17 using a lot of terms. I just want to make sure that these 

18 terms are clearly defined. We used -- The public uses the 

19 term 'landfill" in a colloquial sense. What is a, landfill 

20 under the Integrated Waste Management Act? 

21 A. Without quoting the statute, which anybody can 

22 do but it's the primary purpose of a landfill is to 

23 dispose of material and do it in an environmently sound 

24 manner that protects the public health and safety. 

25 Q. Does the law define what a landfill is not? 
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1 the term "all materials." And then it lists some of those 

2 materials. For example, it includes paper as a solid waste. 

3 Well, paper tends — is a very, very important part of the 

4 diversion process in the state. So it's — because it's 

5 listed as a solid waste doesn't necessarily mean it will 

6 always be a solid waste in the way it's used because it's a 

7 solid waste if it's disposed. But if it's reused or 

8 recycled, diverted from a landfill for a purpose, then it's 

9 not solid waste. It becomes then a product. 

10 Q. So would it be fair to say that it depends on how 

11 you utilize a material as to whether or not It becomes solid 

12 waste? 

13 A. 'think that's the key point. I think if we get 

14 stuck on, you know, 'antenatal definitions of materials that 

15 are in the statutes — for example, paper I think is a prime 

16 example — we're going to miss the point of what diversion 

17 is all about. It's — It's — We're trying to take that 

18 material and not dispose It, not call it a solid waste but 

19 call it a product that could be in some way reused or 

20 recycled. 

21 Q. We've been used -- Last time we were here we used 

22 the terms "inert material" and "construction and demolition 

23 debris.' lust so we're dear, what is the difference 

24 between those two terms? 

25 A. Well, again, we'd have to look at the statutes 
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A. Not to my knowledge. I -- I've not seen it. It I to — to derifY it But, in general, construction 

may, but I've not seen it. So I don't think so. 2 demolition is — or inert' area sub-category of 

Q. So we have a definition of landfill, but not what's 3 construction/demolition materials which are largely — which 

not a landfill. I would assume the same thing applies to 4 includes a lot of different materials. But the inert 

disposal. There's a definition of disposal but not a 5 materials can be found within the C & D framework, if you 

definition of what's not disposal? 6 will. 

A. Well, it's generally -- The way I think of it is, 7 Q. Does the Integrated Waste Management Act encourage 

you have disposal or you have diversion from disposal. The 8 the use of inert materials in construction? 

reason we call it diversion as opposed to recycling, which 9 A. yeah. I mean, the — the whole C t D waste stream, 

we use the term "recycling," we use the term "reuse" or 10 the whole C & IS material stream that's out there is about 

"separated," all those terms — But the reason we use the 11 22 percent of the overall waste stream in the state by 

term "diversion" originally was because 939 was written 12 weight. And, as such, it Is targeted as a — a very, very 

because it was determined in 1989 that there was a landfill 13 important portion of every local jurisdiction's program for 

capacity shortage in the state. And so the -- one of the 14 diversion. 

major purposes of 939 was to divert material from landfill 15 There's a lot of rules about how you count 

so that we could save the space. So diversion" means, 16 diversion, what — you know, what has to go into all the 

basically, "antidisposal" if you will or "nondisposal." But 17 formulas to get to the SO percent level that every 

it's diverting it from -- from the landfill. 18 jurisdiction is supposed to be at. But the Waste Board 

Q. Getting into more detail on your references to 19 encourage local jurisdictions to do a variety of things 

reuse and recycling, so when a material is a reuse material, 20 related to {Wading C Ilk D from — from disposal operations 

does it ever become solid waste? 21 from disposing of it and diverting it. 

A. Well, it's -- it's kind of like one man's trash is 22 Q. C & D materials tend to be very heavy. Is that -- 

another man's treasure. I mean, it — it's a situation 23 Is that part of the reason for their -- the tons on C & D? 

where, if you look at the definition of solid waste in the 24 A. Right. Because its — it's — It's — The way 

statute, you'll see that it says "all materials." It uses 25 the system was designed, there was a big debate early on how 
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1 do we actually know we're at 50 percent. Do we do It by 

2 volume? Do we do it by weight? And it was determined we 

3 really had to do it by weight. It's just a way to get an 

4 accurate accounting of the diversion activities and the 

5 disposal activities. So b it's heavy, and one of the 

6 heavier components of the waste stream, it makes It that 

7 much more important for local juristions to focus on those 

8 materials in part of their overall diversion programs. 

9 Q. Do you have any idea how much diversion credit 

10 Ventura County should have received from diversions this 

11 past year? 

12 A. Well, you know, I don't know exactly what their 

13 overall base year is constructed of In terms of which 

14 materials count and which don't. But if you assume that 

15 they are allowed to count inerts, which most jurisdictions 

16 are, they would get -- if the material that Mr. Fishbadc has 

17 put into his property is all from Ventura County — and I 

18 think it's around 20,000 cubic yards, which is roughly 

19 20,000 tons, they could get that much diversion credit for 

20 that. Now, whether they do or not is a matter of record. I 

21 don't know. I haven't checked that. But that's — But 

22 that's the kind of thing that -- that local jurisdictions, 

23 you know, do in terms of getting their diversion credit to 

24 counting that kind of material. 

25 Q. We discussed this last time, but during the tour of 

reuse diversion materials that are not govemed by the LEA. 

MR. STRATTON: First of all -- 

THE HEARING OFFICER: Well, go ahead. 

MR. STRATTON: First of all, Mr. Mardniak is not 

with the LEA. He's with the Waste Board. And the Waste 

Board is not a party to this hearing, these proceedings here 

today. The action taken against Mr. Fishback was by the 

LEA. So whether or not CIWMB staff made statements or 

response really isn't relevant to this hearing today, these 

comments. Mr. Vuwan (phonetic) — Eowan -- 

I'm sorry. 

THE WITNESS: Mess it up. It's okay. 

MR. STRATTON: -- wasn't even present at the site. 

So I have to object to this whole line of questioning. 

MS. NEISWENDER: As I said, we're using it of 

illustrative of -- of why the LEA in this particular case 

doesn't understand the diversion/reuse goals of the state 

law. 

THE HEARING OFFICER: Now, these quotes appeared 

where In writing where they've been submitted to me 

previous? 

MS. NEISWENDER: They were in the brief. I can't 

tell you what page. 

MR. STRATTON: That was in their brief. 

MR. McNULTY: It's not testimony. 
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1 the Fishback ranch, Bill Marciniak of the state staff was 

2 asked about reuse and diversion. And he said he was not 

3 familiar with that part of the -- of the regulations. How 

4 could personnel from the Integrated Waste Management agency 

5 not know about reuse and diversion? 

6 A. Weil — 

7 MR. STRATTON: Excuse me. What -- What is that 

8- about there? 

9 MS. NEISWENDER: Those are quotations. 

10 THE HEARING OFFICER: This appears to be from the 

11 transcript of the previous hearing? 

12 MS. NEISWENDER: No, it's from the transcript of 

13 the site tour that we quoted in our original opening brief. 

14 There was a site tour on -- in January of 2D06, with 

15 Mr. Stratton, Ms. Lane, 6111 Mardniak and Kenny Oliver of 

16 the state board -- several other folks as well -- and these 

17 are quotes from that. 

18 MR. STRATTON: But Mr. Eowan wasn't there. We're 

19 hearing his testimony, so I'm not sure what relevance this 

20 has to Mr. Eowan's testimony. 

21 MS. NEISWENDER: We are using this as a point to 

22 explain how different divisions of the same agency would not 

23 be aware of diversion versus disposal and why there's been 

24 so much of a dispute over whether or not the materials 

25 placed onto the Fishback ranch are waste, solid waste, or 
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FRAZEUR COURT REPORTERS 

1 MR. STRATTON: It's not testimony. 

2 MR. McNULTY: It's hearsay. 

3 MR. STRATTON: And if I can just -- It's up to 

4 you. If I can follow up, the County's diversion goals are 

5 not at Issue here. We're not talking about whether or not 

6 Ventura County has met their 939 diversion goals. That's 

7 not the reason we're here today. That's not the purpose of 

8 this hearing. So, again, I have to object to this line of 

9 questioning. 

10 THE HEARING OFFICER: That's true. We're not here 

11 to determine whether the County has met its goal or not. 

12 And Fm not giving that part of any of this any kind of 

13 weight because it doesn't bear -- have any bearing on the 

14 matter at hand. I think the point you're trying to make is 

15 whether the material In question is being diverted -- 
16 MS. NEISWENDER: Correct. 

17 THE HEARING OFFICER: -- or not and what counts as 

18 material that's appropriately classified as being deposited 

19 in a landfill and what actually constitutes diversion. 

20 MS. NEISWENDER: Absolutely. 

21 THE HEARING OFFICER: And I am comfortable making 

22 the distinction in the -- in what is testimony that should 

23 have weight and what is not. 

24 Go ahead and proceed. 

25 MS. NEISWENDER: Well, we can come through this 
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rather quickly anyway. This is a rather brief portion of 

2 the testimony that we expect to present. 

3 THE HEARING OFFICER: Okay. 

4 BY MS. NEISWENDER: 

Q. In any case, as noted, the -- both the state board 

and Mr. Stratton have represented to Mr. Fishback -- and 

7 we've discussed this in the previous testimony and in the 

8 brief -- that they did not -- were not familiar with the 

9 diversion portion of the regulations. And as someone who 

10 has managed the Integrated Waste Management agency, I want 

11 to know how that is possible that different divisions within 

12 the agency or within the LEAS around the state would not be 

13 aware of the diversion goals that are written into state 

14 law. 

15 That's the question. 

16 A. Can I answer that question? 

17 THE HEARING OFFICER: Answer the question, because 

18 I'm not going to -- I'm not too concerned right now -- I 

19 mean, that's not what the charge is. And so I'm -- I'm 

20 sure you're going to get to where you want to go quickly. 

21 THE WITNESS: The only point I would make on that, 

22 if I may, is just that, because it's such a broad area and 

23 such a diverse area in terms of the various 

24 responsibilities, it would seem to me to be not an unusual 

25 situation to have someone focused on a particular aspect of 
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1 purpose of constructing that — that particular area for the 

2 purposes I just said. It's not disposing of the material 

3 no more than using any you know, natural rock would be 

4 disposing of the natural rock for that same purpose. 

5 Q. Well, along those same lines, if -- if Mr. Fishback 

6 had utilized natural rock rather than broken concrete, would 

7 there be a question at all about whether or not it was 

8 disposal? 

9 A. In my opinion, I don't think so. It's — You 

10 know, it's just a matter of one material versus another but 

11 for the same purpose. So.... 

12 Q. Again, on the issue of whether -- how something 

13 becomes waste, Is it -- is It then a matter of what it's 

14 utilized for as to whether or not it falls under Public 

15 Resources Code 40911? 

16 A. I think you have to look at it that way when you're 

17 talking about diversion activities. If you decide that 

18 every material is a solid waste, you're missing the point of 

19 the broader policy that I referenced earlier. And because 

20 it falls within a particular category of, you know, of — of 

21 a solid waste, at one point you might say that's true. But 

22 when you when you decide to use that material or reuse 

23 that material or recycle that material, that's — that's 

24 what this whole thing Is about. And the Waste Board is 

25 trying to get to zero waste. Well, that would mean that all 
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their job and what they're supposed to do and really maybe 

not take it into account in terms of what other aspects of 

the law or the responsibilities are. That would be my only 

comment there. 

BY MS. NEISWENDER: 

Q. Mr. Eowan, have you been out to the Fishback ranch? 

A. Yes. 

Q. Have you examined that operation? 

A. Yes, I took a look at it. It — It does — It is 

not a landfill in my opinion. It is simply a matter of him 

using that material that — the C • D material that he's 

using for the purpose of building up his slopes and 

stabilizing that portion of his property. And I — I see it 

as a — as a beneficial reuse of — of those materials. 

Q. Based on your knowledge of the regulations and 

state law, what type of Waste Board regulatory approval 

would the Fishback ranch need? 

A. I don't think he needs approval for it. I - It - 

just doesn't fall in the category of — of a landfill. 

Q. Now, the EHD has said that the materials that 

Mr. Fishbadc is using are disposed of to the land and that 

such disposal creates a landfill. Can you reply to that 

statement? 

A. I — I mean, my reply is, it is in the land but 

not for the purpose of disposal. It's a — It's for the 
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1 those materials within that definition of solid waste will 

2 eventually become, once we get to zero waste, a nonwaste but 

3 a product for some other useful purpose. That's — That's 

4 the whole point of what 939 is about And — And I think 

5 that's what Mr. Fishback is accomplishing there with what 

6 he's doing. 

7 Q. One more question. You talked about the reuse and 

8 what the Waste Board is trying to achieve through Zero Waste 

9 California. We have submitted to the hearing Officer 

10 printouts of the Integrated Waste Management Board's 

11 webslte. 

12 A. Oh, uh-huh. 

13 Q. And there has been a comment from the EHD that that 

14 website has no relevance to interpretation of the regs or of 

15 law. As someone who participated in this Proess, what is 

16 the relationship of the website to the law and the regs? 

17 A. I would say the website has a lot of purposes. 

18 — It's the major way that the Waste Board 

19 communicates to the citizens of California about waste 

20 management policy, programs. You can go through that 

21 webslte and learn a lot, including learning what the 

22 regulations are and the statutes are. I mean, the website 

23 has all of that in addition to all the reports and studies 

24 and research they've done, interpretations of, and 

25 advisories for a variety of permitting and diversion 
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activities. I mean, its just -- it's a very, very complex, 

comprehensive website. So.educationally, it provides that 

for sort of the laymans of the world. It also provides 

guidance for people like me, if I want to, you know, learn 

something about a statute — more about a statute, research 

that's done on it, permitting issues and so forth. So it 

has a variety of uses. Some of it is, I think, statutorily 

sound because it's related to the statutes. Other parts 

are — are -- are interpretations and educationally 

oriented, so it would be broader. 

MS. NEISWENDER: Nothing further. 

THE HEARING OFFICER: Okay. Mr. Stratton? 

MR. STRATTON: I have a few questions. 

THE HEARING OFFICER: Sure. 

EXAMINATION 

BY MR. STRATTON: 

Q. First of all, I don't think I would have recognized 

you looking at your photograph. It didn't do me any good. 

A. I'm not sure how to take that, but I'm thinking 

about it. 

Q. You were with the Waste Board, you said, from 1985 

to 1990. Those are pretty exciting times, I suspect -- 

A. Yes. 
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Would you agree that 939, when they put in place 

their diversion goals, the purpose was to divert solid 

waste? 

A. Yeah. I would agree with that. It was -- It was 

to divert material from the landfill that was intended to — 

to -- to keep the capacity level at a — at a -- Because 

there was a strong concern, as I said earlier, that the 

capacity In California for landfill space — landfill 

capacity — was in jeopardy. We were running out of 

landfill space. So we were trying to -- That was one of 

the major reasons. 

The other one was that there was a strong push on 

the environmental level, environmentalists themselves. We 

had just passed AB 2020, the bottle bill. So there was -- 

there was a movement of environmental activity within the 

legislature that AB 939 was a part of in that respect. 

So It was major — the major issue diverting from 

landfill, but also the whole concept of recycling and reuse 

was, you know, an overarching sort of policy that — that 

was added onto the solid waste policy In the state. 

a You mentioned the reasons for 939 -- 

A. Yeah. 

Q. -- and one of them had to do with -- with landfill 

capacity. We were running out of space. The second or one 

of them, I recall, indicated that that concern -- 
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1 Q. -- to be at the Waste Board. 

2 You indicated that prior to 939 the overarching 

3 solid waste management policy of this state were 

4 landfilling. And would you agree that prior to 939, all of 

5 the regulations or a majority of the regulations and so 

6 forth had to deal with those environmental control measures 

7 put in place to protect public health and the environment 

8 from those adverse impacts from landfilling? So we had 

9 cover requirements, we had gas collection, those types of 

10 things? 

11 A. Right. 

12 Q. With 939 when the legislation passed, it said that 

13 we're -- instead of everything going to these landfills 

14 we're going to divert certain materials from those 

15 landfills. Now, did the legislature at the time say we're 

16 going to divert — Well, how do they classify those 

17 materials, those diverted materials? 

18 A. How do they classify the diverted materials? 

19 Q. Yeah. Do they say -- 

20 A. I'm not sure what you mean. 

21 a And I apologize. I'm not an attorney. And we've 

22 got a room full of attorneys. 

23 A. Well, I'm not one either, so maybe we could 

24 understand each other. 

25 Q. All right. It would make it easier.  

1 environmental concerns about the adverse impacts of 

2 landfilling -- 

3 A. Uh-huh. 

4 Q. -- and that was one of the three or four that was 

5 listed. 

6 Well, if we -- if the purpose of 939 was to satisfy 

7 and to mitigate those concerns, one of which is the adverse 

8 impacts from landffiling this material, 939 then -- did It 

9 then create these various waste streams going somewhere 

10 else? I mean, they weren't all going to the landfills then. 

11 These waste streams that were being diverted were going 

12 somewhere else? 

13 A. Well, what happened was at that time — we're 

14 talking 1989 and before — there was not an infrastructure 

15 in California that was in any substantial way sat up to 

16 divert material from landfill. We had transfer stations. 

17 There may have been a composting facility here and there. 

18 lie Garbarino in Mann County was doing a lot of recycling. 

19 You know? And there may have been a lot of others. But In 

20 general there was not a lot of infrastructure. So 939 was 

21 the statute that was put in place to develop that 

22 infrastructure. 

23 Am I answering your question? 

24 a Yeah. What I'm getting at here is -- 

25 A. So you ended up — 
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1 Q. I guess I need to ask the question, don't I? 

2 A. I'm sorry. 

3 lust to be clear, that infrastructure meant that 

4 virtually all jurisdictions of any size now have transfer 

)5 
stations and material recovery facilities and a variety of 

6 other related diversion facilities to take that material out 

7 and satisfy AB 939. That's where I was going with that. 

8 Q. So after 939 was adopted and passed, did the -- 

9 were there subsequent regulations developed to deal with 

10 this this infrastructure -- 

11 A. Yes. 

12 Q. -- that you mentioned? 

13 A. Yes. 

14 0. And what -- what were some of those regulations? 

15 A. Well, there were regulations related to the 

16 planning efforts. What — How does a jurisdiction go about 

17 planning for their diversion activities? And so I mentioned 

18 source reduction recycling elements as a key, the county 

19 integrated waste management plans. So a whole set of 

20 regulations around that, a whole set of regulations around 

21 permitting. 

22 And one of the one of the ideas that was 

23 prevalent at that time was that permitting isn't permitting 

24 anymore the way It used to be. And that what I mean by that 

25 is, prior to AB 939 there was a solid waste facility permit. 
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1 with the C & D disposal requirements? 

2 A. Generally, yeah. 

3 Q. Are you generally aware -- 

4 A. Yeah. 

5 Q. -- that those were -- or were those created 

6 subsequent to 939? 

7 A. Yes. 

8 Q. Yes. 

9 A. So if you mean, Were they created to enhance 

10 diversion? Is that -- Is that the question you were 

11 getting at before? 

12 Q. Well, what I'm getting at here is -- and maybe 

13 we'll just have a discussion -- 

14 A. Yeah. 

15 Q. -- what I'm getting at here is prior to 939 all the 

16 waste was going into this one place and we were covering It 

17 up at the end of the day and everyone went home and was 

18 happy. 

19 A. Yeah. 

20 Q. After 939, we started diverting all these materials 

21 to all these different materials. Now, the Waste Board 

22 doesn't regulate the material. It regulates those 

23 activities, operations, persons that accept and receive 

24 these materials. We have transfer processing regs in place, 

25 we have composting regs in place all to deal with, would you 
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And it basically was the same permit in a sense for 

landfill, a transfer station, or whatever. After 939, we 

end up with a whole menu of permitting options — what's 

called "tiered permitting." And so there's — there's — 

there's now an excluded category. There's an — a 

notification category, a registration category, a full 

permit category. And depending on the kinds of activities 

that you're doing, you have a different permit. So that's a 

new — that's a new kind of regulation. And then there's a 

lot of other regulations which we don't want to go Into 

here. 

0. So these -- So these permitting requirements, the 

tiered permit structure -- 

A. Yeah. Yeah. 

D. -- do we find those in the subsequent and various 

regulations that were developed and now contained in 

Title 14 taut in place 939 diversion goals? 

A. Well, they weren't to put in place 939 diversion 

goats. But it was recognized at the time that — We're not 

looking at solid waste anymore the same way we used to. And 

so we need to look at permitting in a different way because 

we have new things going on. And so I think that's sort of 

a general reason why we had that. 

Q. So are you familiar with the Title 14 chapters and 

articles dealing with the composting regulations, dealing 
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1 agree, the diverted -- these various diverted waste streams? 

2 A. Yeah. I would agree velth that. Although, it's 

3 more complicated than that. 

4 I mean, when you said they don't regulate the 

5 materials, that's sort of a yes-and-no answer because the — 

6 the — No, they don't regulate the materials in certain 

7 in certain ways in terms of the manufacture, but in other 

8 ways they do. I'm thinking of the tire fee, for example, 

9 which is on the manufacturer. I'm thinking of the new 

10 E-waste laws that are — are all extra fees that the Waste 

11 Board and the Board of Equalization impose. So I — I don't 

12 know if if rm getting err the Paint 

13 Q. Okay. Well, that's fine. You mentioned 

14 construction and demolition waste and that the Waste Board 

15 through 939 encouraged the use of that material. 

16 A. Yes. 

17 0. And are you familiar with or are you aware that 

18 Title 14 contains a -- an article dealing with C & D 

19 waste -- 

20 A. Yes. 

21 Q. -- and inert debris? 

22 A. Yes. Yes. 

23 Q. Now, you indicated that the use of this C & D 

24 material wouldn't need a permit in your opinion. Title 14, 

25 specifically, Article 5.95, actually says that if you are 
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1 going to receive construction and demolition waste, inert 

2 debris, if you're going to use it for some purpose, that 

3 you're required to get one of these tiered permits. Are you 

4 familiar with that? 

5 A. Well, this is -- You know, I think this is the -- 

6 the fine point that I would draw. And if that material is 

7 being disposed, yes. If that material is being used fora 

8 purpose, no. Because at that point you move into a 

9 diversion activity that is not a disposal activity. That's 

10 just the fine point that I see. 

11 Q. So that's your -- 

12 A. Yeah. 

13 Q. Okay. That's the distinction you're -- 

14 A. That's my distinction and -- Yeah. 

15 Q. Are you aware -- 

16 A. And I think that that's very, very consistent and 

17 it has to be looked at in the broader context of what we're 

18 trying to achieve with our — with our solid waste policy. 

19 Q. Well, let me ask you this. 

20 A. Okay. 

21 Q. Title IA of Article 5.95 we were talking about 

22 contains a section for inert debris engineered fill 

23 activities. 

24 A. Uh-huh. For disposal purposes. 

25 Q. Well, it says that you can use it -- You can use 
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1 disposal. I mean, that's Just — 

2 Q. Will you -- Let me move on from here. 

3 A. Okay. 

4 Q. You indicated that you have been to the property. 

5 A. Yes, i have. 

6 Q. In the last hearing, we heard testimony that these 

7 activities have been going on since 2002 through 2004. And 

8 Mr. Fishback's engineer was on site beginning In 2005. Were 

9 you there during any of those times? 

10 A. Oh, no. No. 

11 Q. When were you -- When were you out to the site? 

12 A. It's been about a month ago, I think, roughly. 

13 Q. When you were out there, did you see trucks -- 

14 A. No. 

15 Q. — delivering construction debris? 

16 A. No. 

17 Q. Dld you see any trucks delivering any material up 

18 there? 

19 A. No. 

20 Q. Did you observe any concrete, exposed concrete, 

21 bricks, stucco? 

22 A. I saw a couple of places where there was something 

23 exposed. I didn't look at It to see if it was concrete or 

24 natural rock. It's kind of once In a while you see 

25 something that looks like one of those; but, from a 
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1 engineered fill is what it says. 

2 MS. NEISWENDER: Can we stop for just a second so 

3 that she can change her tape? Okay? Sorry. 

4 THE HEARING OFFICER: Just let us know if were on 

5 the warning track. All right. 

6 THE WITNESS: He's the one that's making this long, 

7 not me. 

8 THE CLERK: Okay. 

9 MS. NEISWENDER: Okay. 

10 (Pause in proceedings.) 

11 BY MR. STRATTON: 

12 Q. I'm just perhaps -- • 

13 A. You're focused on the disposal side. I understand 

14 that. Yeah. 

15 Q. I'm just looking at the section that says if you 

16 have an engineered debris fill operation that there are 

17 certain tier permits that are required. That's what the -- 

18 A. And if you're disposing of it, I totally agree with 

19 you on that. 

20 Q. So you don't agree with perhaps the regulation the 

21 way it's written? 

22 A. No. I think maybe a new regulation needs to be 

23 written regarding nondisposal activities. But that doesn't 

24 mean that what he's doing is disposal. I mean, you've seen 

25 a lot of disposal activities and so have I. That's not 
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1 distance, I couldn't tell. 

2 Q. okay. 

3 A. That's what I saw. 

4 Q. Okay. Are you being -- Are you a registered 

5 lobbyist -- 
6 A. Yes. 

7 Q. -- with the State of California? 

8 A. Yes. 

9 Q. Have you had any discussions with the CIWMB 

10 relative to Mr. Flshback's -- 

11 A. Yes. 

12 Q. -- project, issue here? 

13 A. Yes. 

14 Q. Are you being paid for your testimony here? 

15 A. Yes. Absolutely. 

16 0. As a registered lobbyist, do you have or have you 

17 been also certified as a local enforcement agency? 

18 A. No. 

19 Q. Have you been certified or do you have the 

20 authority of an enforcement agency? The distinction being 

21 from the Waste Board. 

22 A. No. 
23 Q. Do you have the authority to, as of -- M a 

24 registered lobbyist, do you have the authority to make 

25 determinations, issue cease and desists on behalf of an LEA? 
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1 A. No. I don't work for the government. 

2 Q. Okay. Final question: You indicated we had a 

3 discussion about the CIWMB's website. 

4 A. Uh-huh. 

Q. And you indicated that the information on that 

6 website, there -- there is a nexus between the statute and 

7 the regulations and the information is very valuable to 

people. Do you consider -- Well, let me back up. 

9 If someone were to cite that web page, unless It's 

10 a specific citation from the statute or the regulations, 

11 does It carry any legal weight? 

12 A. I don't think so. I mean, I don't know what "legal 

13 weight" means not being a lawyer, but I'm not sure. 

14 Q. Well, would it -- 

15 A. Yes. 

16 Q. Any information on a website, would you consider 

17 that to be more guidance than it would be anything else? 

18 A. Well, there's so much on the website, first of all. 

19 You know, when you look at their website, It is very, very 

20 broad. And there are lots of statements in there. So it 

21 kind of depends on what point of the website you're talking 

22 about. But I do think as a general manager that the 

23 statements that you see on that webslte are — are 

24 statements of the Waste Board's policy on a particular 

25 point, whatever that policy Issue is — zero waste, for 
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1 A. Yes. That's coned. 

2 Q. Let me show you a regulation that Is 17380, 

3 Subdivision G. And we've got this In our brief. It's 

4 quoted I think almost in its entirety, page 11 to page 12. 

5 MR. STRATTON: Excuse me. Is this specific 

6 statute, regulation, or is this your Interpretation -- 

7 MS. NEISWENDER: 17380(g). 

8 MR. STRATTON: And what page is that on in your 

9 brief? 

10 MS. NEISWENDER: 11. III wait a moment while we 

11 locate that 

12 Q. Now, this particular regulation, does this Indicate 

13 to you that the Fishback operation is actually exempt from 

14 regulation under Title 14? 

15 A. I — I think It goes a long way towards that. 

16 Yes, I do. It — He is — Inlays, "...in the course of 

17 carrying out construction, remodeling, repair," and so 

18 forth, the demolition and construction building. And I 

19 think there is some relevance to that activity. And I think 

20 it makes some sense. I think there needs to be more work in 

21 that regulatory area. But — But dearly he's using the 

22 product for — for a nondisposal purpose, but a useful 

23 purpose. 

24 Q. Now, with that regulation In mind, does this 

25 reflect, again, the overarching policy of the Integrated 
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example. When you open up the webslte, It blasts at you 

"zero waste." "Zero waste" is not in the law anywhere that 

I've found. But it is a policy — stated policy by the 

chairperson of that board and the Governor and other people 

at the board that that's their policy to get to zero waste. 

They say it all the time. So I — I don't really know how 

to answer that 

MR. STRATTON: I don't have any other questions, 

but I would like to renew my objection to relevance. 

MS. NEISWENDER: I have some more. 

THE HEARING OFFICER: Objection is noted. 

MS. NEISWENDER: Move you over here. 

THE WITNESS: Okay. 

(Pause in proceedings.) 

BY 145. NEISWENDER: 

Q. Mr. Stratton was talking to you about if something 

was being disposed -- if a material was being disposed of,. 

then it's going to be governed by the regs and, if it's 

being used, it's not governed by the regs. I wanted to go 

into that area just a little bit more. 

The entirety of the regs refer to disposal 

operations. Is that right? 

A. Yeah. Yes. That's coned. 

Q. So the matters that are exempt from regulation are 

referenced only in a couple of places. Is that correct? 
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Waste Management Act in encouraging diversion from the waste 

2 stream? 

3 A. Yes, I think that's — Again, I've said It a 

4 hundred times now. You know, that is the overarching policy 

5 in diversion is to utilize these materials as best we can. 

6 MS. NEISWENDER: With that, I have nothing further. 

7 THE HEARING OFFICER: Do you have additional 

8 questions, Mr. Stratton? 

9 MR. STRATTON: No. I just want to reiterate my 

10 objection to the -- 

11 THE HEARING OFFICER: -- testimony. 

12 MR. STRATTON: Can we take a 10-minute break before 

13 the next witness? 

14 THE HEARING OFFICER: Any objection? 

15 MS. NEISWENDER: No. 

16 THE HEARING OFFICER: It's fine with me. 

17 (Recess taken: 11:15 a.m. to 11:24 a.m.) 

18 THE HEARING OFFICER: Okay. Are we ready to go 

19 back on the record? 

20 MS. NEISWENDER: Do you want to affirm the witness? 

21 THE HEARING OFFICER: I'm sorry. Thank you. 

22 THE WITNESS: Is this a sworn one? 

23 THE HEARING OFFICER: No, you don't have to hold 

24 your hand. 

25 Do you solemnly swear the evidence you shall give 
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1 in this matter to be the truth, the whole truth, and nothing 1 solid-waste handling. That right arises under the 

2 but the truth? 2 California Constitution, Article 7. Additionally, it's 

3 THE WITNESS: I do. 3 expressed in Section 40059 of the California Public 

4 THE HEARING OFFICER: Would you state your name for 4 Resources Code, a statute which my office had a hand In 

5 the record. 5 crafting. 

6 THE WITNESS: Kelly Astor, A-s-t-o-r. 6 At issue in Palm Springs was the Court's 
7 7 interpretation of Section 40191 of the Government or the 

8 EXAMINATION Public Resources Code. That statute supplies the definition 

9 9 for the term of solid waste. At issue was how we interpret 

10 BY MS. NEISWENDER: 10 that definition. And in that matter, which concededly, 

11 Q. Mr. Aster, could you give us some of your 11 again, was a franchise case, the Court confronted the 

12 experience in the area of waste management and waste 12 meaning of the statute In light of who had the right to 

13 management regulation? 13 recycle. And among other things, the supreme court found 

14 A. I'm an attorney, licensed to practice in California 14 that it was relatively futile to simply look at the plain 

15 for the past 23 years. Since the mid 1980s, I've had an 15 language of the statute. They devoted considerable 

16 active involvement with the waste industry to the point that 16 attention in their opinion to analyzing that statute In the 

17 my practice really involves a concentration in solid waste 17 broader context of the act which embodies it, which is the 

18 management and governmental affairs. I have represented 18 California Integrated Waste Management Act, also known as 

19 more than 40, more or less, rubbish companies. I currently 19 AB 939. 

20 represent two dozen, more or less, trash companies. I also 20 Based on the court ruling, its a fair statement to 

21 represent four industry trade associations, including the 21 say that all materials identified in Section 40191 may be 

22 California Refuse Removal Council which is a statewide 22 solid waste, but in all cases are not. Other factors enter 

23 organization. I am their general counsel. I'm also general 23 into the equation and analysis. Among these are whether 

24 counsel for the Inland Empire Disposal Association, the 24 there is a fee transaction involved. And specifically, this 

25 Solid Waste Association of Orange County, and the 25 case and a later case involving the City of San Marcos 
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1 Los Angeles County Waste Management Association. 1 collectively instruct that fee-for-service recycling on be 

2 MS. NEISWENDER: We have a copy of Mr. Astor's 2 a form of solid-waste handling within a local agency's 

3 curriculum vitae. I do not have a second copy, so... 3 prerogative to franchise if they elect to have an exclusive 

4 THE WITNESS: I do. 4 franchise. 

5 MS. NEISWENDER: We'd like to submit this to the 5 Now, I would further concede that that case is not 

6 hearing officer just to give you an idea of Mr. Astor's 6 on all fours with this particular activity involving the 

7 qualifications. 7 deposit of C i 0 materials. So it's not a direct 

8 Q. There has been a lot of discussion in -- especially 8 application: but you borrow, as anyone does, because there 

9 in the previous hearing about the case of Palm Springs 9 is no case on all fours with this situation. So what 

10 Recycling Waste Management case in the supreme court. Were 10 lawyers do, what we're trained to do, Is take from those 

11 you involved in that case? 11 cases that are close and apply the reasoning. 

12 A. I did, on behalf of the California Refuse Removal 12 And dearly we can take away from the Palm Springs 

13 Council, Rios a friend-of-the-court brief in that matter. 13 recycling case that the analysis of what 40191 of the Code 

14 Q. So you're very familiar with the facts and the law 14 means begins, but does not end, with the plain language of 

15 generated by that case? 15 the statute because anything identified as a constituent of 

16 A. I am. 16 the waste stream in that statute may also not be a 

17 0. The END has indicated in argument and I believe in 17 constituent of the waste. It could be a recyclable material 

18 briefing as well that the Palm Springs case just simply 18 that is not subject to being treated as a solid waste. 

19 doesn't apply to the Fishback ranch. Under the supreme 19 0. The code section that defines solid waste, 40191, 

20 court decision, what is the definition of waste and how does 20 was that modified by the passage of AB 939? 

21 that case apply to this case? 21 A. I'm not sure. But I'll answer this way: About 80 

22 A. Yeah, I — I would respectfully disagree with the 22 percent of the then-current body of solid waste law prior to 

23 position advanced by County at this point. This was a case 23 939's enactment in 1989 was housed in either Government Cor 

24 concededly that dealt with solid waste franchise law and the 24 or the Health and Safety Code. So 80 percent of the shared 

25 permissible limits of a local agency's right to regulate 25 bill, 939, was a recodification of existing law all into a 

190 192 

FRAZEUR COURT REPORTERS - REALTIME TRANSCRIPTION 14-of-46-sheets 
(805) 582-0455 (866) FRAZEUR 

9R/ 



Job No.: 497 
Hearing for Appeal of Law Enforcement Agency Cease & Desist Order Deposition Date: 08-31-06 

1 single code. The additional 20 percent was the part that 

2 Mr. Eowan alluded to earlier, namely, we're going to 

3 continue our efforts to safeguard public health and safety 

but we want to reduce our reliance on sanitary landfills as 

the sole objective. And we're going to encourage by 

6 creating a mandate of waste diversion through recycling on 

7 local agencies. That's the other 20 percent along with 

8 reconstituting the Waste Board and so forth. 

9 0. Since you mention the encouraging of diverted 

10 materials, does the law encourage the use of construction 

11 materials in erosion control or agricultural resource work? 

12 A. The law encourages the diversion of all materials, 

13 including those you've just mentioned. 

14 0. Mr. Eowan when he testified said that materials can 

15 be solid waste or not depending on the use to which they're 

16 applied. Do you consider that an accurate statement of the 

17 law? 

18 A. It's accurate, and I'll give you probably the most 

19 telling example. You can take a load of material. It could 

20 be concrete. And if it goes through the gate of a landfill, 

21 any material, generally speaking, going through the gate of 

22 a sanitary, permitted landfill is solid waste. However, if 

23 that material is then applied by the landfill o as 

24 wet weather decking or for erosion control or road base or 

25 some other purpose in the operation of the landfill, 
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1 Q. So ownership — let me try to clarify this. 

2 Whether or not the person who originally had concrete on 

3 their property delivers that concrete to the Flshback ranch, 

4 is that an Issue? 

5 A. Well, that's not the fact of what occurred here to 

6 my knowledge. Had an owner the right to deliver it to his 

7 property? Yes. Under the typical local ordinance scheme, 

8 there Is a self-haul right. They'd be exercising their 

9 right to self-haul the material, notwithstanding the 

10 existence of an exclusive franchise. 

11 They would then own ft, continue to own it from the 

12 time it left their property till they donated, sold, or 

13 otherwise gave it to someone else. In this instance, as I 

14 understand the facts, there was a contractor on site that 

15 removed the material incident to some project undertaken at 

16 the point of generation. In application of both case law 

17 and most ordinances of which I'm familiar, ownership of that 

14 material would then transfer to the contractor at that 

19 point. 

20 Q. Even If the contractor was acting as an agent for 

21 the owner? 

22 A. Yes. 

23 Q. So whether the contractor delivered It or the 

24 person who originally had the concrete on their site 

25 delivered It is really not at Issue? 
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typically the Waste Board does not impose its tipping fee 

surcharge on those tons and they escape regulation as solid 

waste. So even at a landfill, some material coming in that 

would otherwise be solid waste can be administered, treated, 

and dealt with in another way. And that certainly attains 

the same r ing for facilities that are not situated on a 

landfill — sanitary landfill site. 

0. If Mr. Fishback had utilized natural rock versus 

con- -- broken concrete, is there any question that the law 

would apply to him as far as it being a disposal facility? 

A. No question, it would not apply. 

0. The question has been raised by EHD about the 

ownership of the material being brought to the Flshback 

ranch. Did the Palm Springs case address the question of 

ownership of materials to be waste or not waste? 

A. The case did deal with that, but there is no 

expression in that case that will apply in all situations 

that can arise in life. Very often local ordinances address 

the issue of ownership. Waste companies who I represent 

will tell you that the overwhelming majority of local agency 

ordinances on this subject assign ownership to the collector 

once the generator, the customer, places material, discards 

it, into the waste stream by placing It in their container 

and putting that container at the curb. At that point ft 

can become the property of the collector. 

A. I don't see a distinction that's relevant to this 

case, no. 

Q. Now, the Environmental Health Division has argued 

that the Flshback ranch Is using solid waste and that the 

Fishbacics have created a private landfill. You may have 

answered this question before, but is the material on the 

ranch waste? 

A. In this instance, as it's being used, no. Could 

that same material applied elsewhere to another purpose 

qualify as solid waste? Yes. It's also situational and 

specific. 

As far as whether he's operating a landfill, the 

activity is not disposal within the meaning of the 

Integrated Waste Management Act in my judgment. He is 

filling land, but it's not a "capital L" landfill in the 

sense that Its not the kind of activity ordinarily subject 

to regulation by a local enforcement agency In my opinion. 

Q. If this Is not a Type A fadllty, which Is what EHD 

Is suggesting that it is, is It exempt from the ordinances 

and the regulations? 

A. I think It's an activity totally outside the 

regulations. There are a series of exceptions, some of 

which may have application here. But I would go even 

further and say you don't need an exemption or exclusion to 

be excluded if, in fact, the regulatory agency in question 
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1 literally lacks the jurisdiction to regulate your activity. 

2 They only have the authority that the law gives them. The 

3 law doesn't give them this authority even if there are 

4 exemptions or regulations that might partially apply. 

5 Q. Again, I'm going to show you the regulation that I 

6 showed to Mr. Eowan, 17380 of the Code of Regulations. Does 

7 this seem to indicate to you one way or the other whether 

8 the Fishback operation is exempt? 

9 A. Let me get my copy. 

10 Q. Okay. 

11 A. My answer is it's helpful. It may be dispositive. 

12 But it in one sense doesn't matter because I don't think he 

13 needs to point to a Title 14 exclusion or exemption to' 

14 conduct his activities without LEA oversight. 

15 Now, the instant he does something that would 

14 qualify him for oversight, then my answer changes. But 

17 based on what I've been informed is the activity undertaken, 

18 the nature of the materials in question and so forth, I'm of 

19 the opinion that 17380(g) does apply, but it's unnecessary 

20 because he doesn't require an exclusion at an. lie's 

21 exduded unless included, and he's not included based on the 

22 fact that the material he's handling is not solid waste 

23 within the statutory definition as interpreted by governing 

24 case law. 

25 Q. Again, the -- the END is telling us that -- that 
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1 reinforce the conclusions you've stated here today? 

2 A. I don't know that any single one conies in mind. 

3 But I have to answer your question this way: I'm putting my 

4 kids through college on the basis of the fact that we 

5 have — Currently, my office Is tracking 40 pieces of 

6 legislation that have a relationship to either solid waste, 

7 recyding, or also transportation because our members 

8 operate truck fleets. And this is not particularly a heavy 

9 year. We have literally several dozen legislathre proposals 

10 every year that are brought forward and a handful of those 

11 or more pass every year. 

12 So It's a continuum. You can snapshot 939 as it 

13 read in 1991. It's decidedly different today. But 

14 everything that's occurred since the 1989 enactment of the 

15 statute has followed the essential purpose and path toward 

16 enhancing our ability to wean ourselves off of reliance on 

17 solid waste landfills as the option of choice for handling 

18 these materials. 

19 MS. NEISWENDER: Nothing further. 

20 THE HEARING OFFICER: Mr. Stratton? 

21 
22 /// 
23 /// 

24 
25 /// 
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1 all construction and demolition material has to be waste 

2 because It's inside that definition of 40199. Excuse me, I 

3 did that wrong -- 40191. In your opinion, is that an 

4 accurate statement of the law? 

5 A. No, but I— I will concede that a certain amount 

6 of confusion is completely understandable. I confess to 

7 having been around Sacramento since the mid '80s and, as a 

11 registered lobbyist, I've participated in the drafting of a 

9 lot of legislation. It is without question the ugliest, 

10 most frustrating process you could ever be involved in. 

11 And even the way that 939 came about — And these 

12 are regulations that came after. But even as to the 

13 statutes themselves that comprise 939, they are replete with 

14 inconsistencies. And that's why analysis of language of 

15 this sort is necessarily the starting point but never the 

16 ending point. You often get back to Mr. Eowan's overlay: 

17 What is the stated purpose? Why are we here? What's the 

18 ultimate societal goal that's furthered by this body of law? 

19 And that is informative to anyone trying to analyze what 

20 they're supposed to do and how these regulations apply. 

21 It's a combination of that overlay with this language that 

22 is present that leads me to the conclusion I've expressed. 

23 Q. One final question: We've talked a lot about 

24 AB 939, which actually was passed some 15, 16 years ago. 

25 Have there been recent legislative changes that would 
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EXAMINATION 

2 
3 BY MR. STRATTON: 

4 Q. Let's see here if I can -- 
5 It. Eowan and you have Just testified concerning 

6 Title IC 17380(g) I believe is the section that you have in 

7 front of you there. That section -- Where is that section 

8 located? In what article? 

9 A. 5.9. 

10 - Q. And what's the title of that aiticie? 

11 A. "Construction and Demolition and Inert Debris 

12 Transfer/Processing Regulatory Requirements." 

13 Q. Now, the Section G that we're talking about 

14 indicates this article states right in the first sentence -- 
15 "This article does not apply to persons who generate 

16 C ik D --• or Inert debris in the course of carrying out 

17 construction demolition, so on and so forth. 

18 So is this — Doesn't this Section G state that If 

19 you're doing this, this article doesn't apply? And this 

20 article Is specific to transfer processing regulations. 

21 A. (No verbal response.) 

22 Q. Now, you Indicated that you represent the 

23 California Refuse Council, Inland Empire Disposal 

24 Association. And Just so I understand what those are, we 

25 have a local company here -- a franchise company called EJ. 
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Harrison. Is that one of the types of olks that you would 

2 represent as part of this -- 
3 A. Yes. 

4 Q. -- group? Okay. 

)5 E.). Harrison is a franchise hauler in 

Ventura County, has a franchise contract with the various 

7 cities. In order to get those agreements, its my 

8 understanding that he has built and he now operates -- he 

9 referring to him as he -- the what's called Gold Coast 

10 Recycling. And they receive all of the recycled materials 

11 that we put out at the curb and process those materials send 

12 them off. Do you -- Is that the type of transfer 

13 processing, recycling, if you will, facilities that -- that 

14 these folks, that You represent operate as well? 

15 A. Not every client that I have runs a C 

16 processing facility. And not everyone has a MRF and not 

17 everyone has a transfer station. There are some, the 

18 smaller companies, out there who are mere fleet operators 

19 and collectors. And some of them even lack exclusive 

20 franchises. There are still areas in L.A. County, for 

21 example, where there is open competition. But in the main, 

22 the run of the mill solid waste enterprise in 2006 has a 

23 fleet of trucks and either has a facility or they process 

24 municipal solid waste and/or construction/demolition debris 

25 or they have access to someone else's facility that offers  

1 Q. And with these types of facilities -- and you say 

2 you represent these types of facilities -- would you ever 

3 advise your client If they were to consider opening one of 

4 these facilities to not get any permits? Not -- Let me be 

5 more specific. 

6 A. Uh-huh. 

7 Q. Let me ask a question before that. In these types 

8 of facilities, are you aware that perhaps a land use permit 

9 is required as a conditional use permit to operate? 

10 A. Yes. 

11 Q. Are you familiar with or aware that a solid waste 

12 facilities permit may be required -- 

13 A. Yes. 

14 Q. -- to do that type of activity? 

15 And there may be a host of other approvals or 

16 permits that they would have to obtain to -- to operate? 

17 A. That Is my understanding. 

18 Q. Now, if you were approached by someone who wanted 

19 to put in a transfer processing facility, would you advise 

20 them to only get the permits that they think they need? 

21 A. Yes. 

22 Q. Okay. So if the -- If the local jurisdiction -- 

23 For example, if the local land use authority said, 'You need 

24 a conditional use permit and this is what you have to do to 

25 go through that process to get the permit,' would you advise 
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that service. 

Q. So the material when it goes into their -- Let's 

just -- For the sake of discussion, let's say they have a 

MRF. When the material goes into this MRF, does it stay 

there or does it leave eventually? 

A. Well, it depends. The material that enters a MRF 

that's so contaminated as to render it not susceptible to 

recycling processes often will go straight to the landfill. 

The MRF is the collection point for everything, typically. 

And those loads which are unattractive in terms of their 

recycling potential, they're often Just consolidated into 

other like loads and then go straight to the landfill. And 

in that context, the facility is operating Just as a 

transfer facility. Smaller collection trucks are kept off • 

the road; one big tandem sends them to the sanitary 

Other loads, if they have the kinds of constituents 

that are susceptible to recycling are often processed on 

site. On other occasions, they'll require additional 

processing. Sometimes they'll go directly to another 

processing facility without much attention to the MRF. 

Q. So eventually everything that comes into that 

facility eventually leaves in some different way? 

A. It better or they're in violation of their 

operating permit. 

1 your client, 'Look, that's too onerous. Let's not get a 

2 land use permit. Go ahead and open up'? 

3 A. No. No, no. No. If I understood your earlier 

4 question, correctly, Would I advise them to get only those 

5 
6 

permits they need? The answer is, Yes, only those that you 

need. 

O. How about the ones that the local enforcement 

8 agency or the local jurisdiction believe that they're 

supposed to have? 

A. I think they ought to get every permit required of 10 

11 them at every level of government. 

12 Q. Have you been out to Mr. Flshback's property? 

13 A. I have not had the pleasure, no. 

Q. And I think I asked you this, but are you a 14 

15 registered lobbyist as well? 

16 A. I am. 

17 Q. Okay. Have you been paid for your testimony here 

18 today? 

19 A. Not yet. 

20 Q. Not yet? 

21 A. Now are we doing? 

22 Q. If you're getting paid by the hour, I can drag this 

23 out. 

24 Lost my train of thought. 

25 A. I am not a mere volunteer, If that's your question. 
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1 Cl. Okay. As an attorney or as a registered lobbyist, 

2 do you have the same authority as the local enforcement 

3 agency? 

4 A. I have no enforcement authority whatsoever. 

5 Q. Have you -- In your role as a lobbyist, have you 

6 acted on behalf of a local enforcement agency for any 

7 enforcement issues? 

8 A. No. 

9 0. This court case that you referenced and that your 

10 law firm was a party to, what year was that? 

11 A. 1994. 

12 0. Did that lawsuit or the -- I don't know what you 

13 call it -- the final -- 

14 A. —opinion. Ruling? 

15 Q. -- opinion, ruling, did that precede a lot of the 

16 regulations that were -- that are In place now to deal with 

17 the diverted waste streams? And I'm referring to, for 

18 example, Chapter 3.1 -- the composting regulations -- 5.95 

19 article, the C & D disposal? 

20 A. Oh, I certainly know that those that you've 

21 identified followed the enactment of that or the issuance of 

22 that opinion. And I would venture to guess that a 

23 significant amount of the regulatory law that now exists 

24 came after 1994, yes. 

25 Q. Now, you're surrounded by attorneys here, so 

to this proceeding. 

0. So if we were to end up in court with this case, 

would the courts just say it's already been done by this 

court case, don't need to hear any more? 

A. If I knew what courts would do, I'd be a far 

wealthier man than I am. But I — 

Let me say this: Someone comes to you with a 

problem. You evaluate it. You look to see whether or not 

you like their arguments. You find arguments of your own. 

That's what a lawyer does. 

My assessment, based on everything Mr. Fishback 

related to me, is that the activity he's undertaking is a 

protected activity in that It's not subject to the LEA's 

jurisdiction in the way that the LEA is asserting. And I 

know a part of his argument is founded upon language in that 

case. 

0. So any subsequent court case involving this 

specific issue with us, the courts would -- could rely -- on 

would rely on the opinions of this supreme court case, 

California supreme court case. But the actual adjudication 

of that case would have to rely on the specifics of whether 

or not a Cease and Desist Order was appropriate -- 

A. That's how — 

Q. -- to the issue. 

A. That's how it works. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1 this -- this case that you were involved with, in my reading 

2 of that, it seemed like the question before the Court was 

3 very focused And in Ms. Neiswender's brief argument that 

4 they submitted -- and I'm referring to Tab Number 11 -- the 

5 Court under the opinion section here, It said, 'The question 

6 is whether this authority extends so far as to prohibit the 

7 owner of recyclable materials from selling them to someone 

8 other than the exclusive franchisee." 

9 Was that the question before the Court? 

10 A. That is one of the questions the opinion answered. 

11 But in-getting there, it had to define solid waste to answer 

12 that question. 

13 Q. Now, this question, does this have — In your 

14 opinion, does it say anything about disposal of C & D or 

15 inert material on Mr. Fishback's property? 

16 • A. Well, Mr. Fishback was not a party to that case. 

17 As far as I know, he didn't own the property in question. 

18 But as I I attempted to answer earlier, unless you are 

19 arguing a case on appeal involving the same parties, you're 

20 necessarily looking toward stare decisis, case law which 

21 involved other parties in other situations. And it becomes 

22 an argument as to how rel or Irrelevant are these other 

23 decisions. But I'm perfectly satisfied that, to the extent 

24 that opinion discusses how we evaluate and interpret 

25 Section 40191 of the Resources Code, it is utterly relevant 

1 MR. STRATTON: Okay. I don't have any other 

2 questions. 

3 THE HEARING OFFICER: Okay. 

4 MS. NEISWENDER: Just a couple. 

5 

6 FURTHER EXAMINATION 

7 

8 BY MS. NEISWENDER: 

9 Q. Mr. Astor, Mr. Stratton suggested that, because -- 

10 Well, at least it appears that because the regulations — 

11 some of the ones you talked about 5.95, the composting 

12 regulations, et cetera -- because those postdated the 

13 supreme court case that that somehow affected the decision 

14 In the supreme court case. Is that accurate at all? 

15 A. Is it accurate in terms of the inference we draw 

16 from his comment? Yeah. I suppose that's what he's getting 

17 at But if you're asking a question, Is that true? 

18 Yes. 

19 A. — no, I don't — I don't agree that just because 

20 the timeline Is such that regulations followed the 

21 publication of a supreme court opinion, they necessarily 

22 override or supersede what that opinion says. In fact, the 

23 only thing that can override a supreme court opinion is 

24 another supreme court opinion. 

25 a Sometimes does the law change to actually respond 
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1 to a decision that's come out by one of the courts? 

2 A. 'res. 

3 Q. Did that occur in this case? 

4 A. No. 

-)5 Q. Mr. Stratton also asked about whether or not your 

clients -- whether or not you would advise your clients to 

7 obtain a permit and that whether or not they should get all 

B the permits required of them. Does the Fishback ranch in 

9 your professional opinion require a permit from the LEA? 

10 A. It does not. 

11 MS. NEISWENDER: Nothing further. 

12 THE HEARING OFFICER: Any further? 

13 MR. STRATTON: No further questions. But I would 

14 again exercise our objection. Notwithstanding all the 

15 attorneys in the room, I don't think being an attorney 

16 provides any extra expertise in LEA issues or cease and 

17 desist orders. 

18 THE HEARING OFFICER: Noted. Thank you. 

19 Are we ready for closing? 

20 MS. NEISWENDER: Did you want to do comment? 

21 THE HEARING OFFICER: I'm sorry. We're going to 

22 public comment first. I have two cards. 

23 MR. SHIVER: Oh, I have another one too. 

24 THE HEARING OFFICER: Apologize if I mispronounce 

25 your name. Cheryl Wrightfeld (phonetic)? 
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1 aware of an increase in the truck traffic about a year ago. 

2 On some days, by my estimation, there are 50 to 60, plus or 

3 minus, trucks that go up and down -- go up the road and 

4 later come back down the mad -- go up the road loaded, come 

5 down the road unloaded. I'm not standing out there all day 

6 watching, but I can hear them quite easily from my home 

7 because again it's only 200 feet away. 

B I'm aware of the sound of trucks. I've served as a 

9 firefighter for 11 years. I'm no longer in that status, but 

10 I possessed a commerdal driver's license. I've driven 

11 diesel and gasoline power trucks. I know what they sound 

12 like going up a steep grade under load, hauling a load, and 

13 what they sound like coming back down the road unloaded. So 

14 I -- that's the basis of my determination that trucks loaded 

15 are going up the hill and coming back down unloaded. 

16 The trucks go up the road normally six days a week. 

17 They start sometimes before dawn while its still dark. 

18 Sometimes they are coming down after dark. I very much 

19 enjoy living in the area, and I'm concemed with what's 

20 going on at the top of the hill. I sometimes hike. I watch 

21 birds. I watch animals in the area. It's a beautiful -- 

22 It's a gorgeous, beautiful, peaceful area. And I am 

23 concerned about the dumping. 

24 From across the street from the gate into the 

25 Fishback property, I've been at Sage Ranch. I've watched 
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UNIDENTIFIED SPEAKER: She has left. 

MR. STRATTON: Just -- Are we going to have a 

speaker sit here? If we could move the rocks here. I'm not 

sure what this is all about. 

THE HEARING OFFICER: Good point. If we can just 

have the speaker sit in the middle. 

lack Unger? 

MR. UNGER: Yes, present. Here. 

THE HEARING OFFICER: Go ahead. And like I said, 

please limit your remarks to 5 minutes if you would. 

MR. UNGER: I can do that. Thank you. 

Thank you for the opportunity to address this 

hearing. 

My name is Jack Unger, U-n-g-e-r. I'm, a 

five-and-a-half-year resident on Woolsey Canyon Road below 

the Fishback property. I'm self-employed as a small 

business owner, and I've been in that status for the last 14 

years. Nobody is paying me to be here today. I've taken 

the day away from my work, away from billing my clients for 

my day's work. So I'm here because I'm concerned about the 

activity, the apparent dumping that's going on at the top of 

the hill. 

I became aware -- I live approximately 200 feet 

I	 from Woolsey Canyon Road. My address is on Woolsey, so I'm 

very aware of the truck traffic on the mad. And I became 

1 loaded trucks come in, stop at the gate, unlock it, go down 

2 the road. I can see them off in the distance dumping their 

3 load down a steep canyon, a 200-foot-or-so steep canyon and 

4 then coming back out and leaving. So I know where the loads 

5 are going, and I know what's happening to them. 

6 I can also see and hear bulldozers operating and 

7 grading taking place. I can hear the sides of cliffs being 

8 bulldozed off. And I can -- I can see that activity in the 

9 distance. 

10 I'm unsure whether the daim that horse property or 

11 horse pasture is being created and is the sole purpose of 

12 this activity. To me that seems difficult to -- to believe. 

13 Anyone who's driven from Simi Valley to the San Fernando 

14 Valley over Highway 118 knows that -- that the rocky area, 

15 knows what this area looks like. Geologically, to me -- I 

16 am not a geologist -- it appears to be extremely stable. By 

17 bulldozing off the top of what appears to be a very stable 

18 ridge and dumping debris down into very steep canyons, to me 

19 the land is being made less stable rather than more stable. 

20 I ask that you -- you consider what's really going 

21 on there. Is this really horse property? Is this really 

22 agriculture? Or is this something -- Is this illegal 

23 disposal or perhaps legal disposal of waste of some unknown 

24 variety? And I ask that you retain -- that you sustain the 

25 Cease and Desist Order. And thank you very much for the 
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1 opportunity to speak. 

2 THE HEARING OFFICER: Thank you, sir. 

3 William Miller? 

4 MR. MILLER: I pass. 

5 THE HEARING OFFICER: Mr. Shiver (phonetic)? 

6 MR. SHIVER: I'm Phil Shiver. I live at 1 

7 Box Canyon, Canoga Park, which is on the other end of -- 

8 between the two roads of Box Canyon and Black Canyon. And 

9 I've lived there for 35 years. And I have worked with my 

10 land. And there's a lot of people know around, I really 

11 believe in your land rights. I believe in America. And I 

12 believe that you own it. It is yours to the exclusions of 

13 others as long as you're not damaging others. If you're 

14 damaging others, then you're responsible. 

15 And I really feel what Mr. Fishback is doing he has 

16 a perfect right to do what he's doing. He's talked to the 

17 agencies. He's talked to everybody around. We have heard a 

18 lot about traffic, and that's what roads are made for. And 

19 everybody that drives up and down the road and the people 

20 are complaining about it, have no complaints about them 

21 driving by everybody else's place. And they just can't live 

22 in their own yard. So the person at the end of the road 

23 that enjoys peace and quiet is pretty lucky. But whenever a 

24 little bit of that gets disturbed a little bit, then he 

25 wants to jump up and say, "No, no, no. Stop It. You can't 
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1 And that's the reason we're here today is because those 

2 people have got up and told lies, caused problems, and has 

3 every one of us over here arguing over our rights. And 

4 that's the reason we're here. 

5 THE HEARING OFFICER: Okay. 

6 MR. SHIVER: And that's -- I approve of what 

7 Mr. Fishback is doing. Like I say, he spent more time and 

8 more energy than anyone else that I know of has had the 

9 ability to do. And so like I say, I approve of what he's 

10 doing. It's his land. These people trespass. I've caught 

11 them on my land trespassing. They know they're not supposed 

12 to be trespassing on my land, but I've caught them on my 

13 land myself. I haven't been able to prosecute them. Why? 

14 Because of a little technicality in the law. You need three 

15 signs on your land that says without any change or anything 

16 else that they're trespassing and they know they're 

17 trespassing unless they go up packing their baby on their 

18 back so that they won't be accosted or they won't be 

19 harassed or given trouble because they're just walking 

20 around. They have plenty of parks. Look at that map up 

21 there. There's 80 percent of that map is parks. They can 

22 walk on all those parks. They don't need to go walk on my 

23 park. My land is private and it's a park. 

24 THE HEARING OFFICER: I appreciate R. Thank you 

25 very much. 
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1 do it. You can't do anything else. You can't build a 

2 house. You can't -- You can't level a pasture. You can't 

3 grow a horse, grow cows or horses or whatever. You can't 

4 even grow tumbleweeds or whatever? They have their choice. 

5 So the traffic has not changed. It has gone up and 

6 it has gone down. Up and down Black Canyon, Box Canyon, and 

7 Woolsey Canyon. And the amount of traffic on Woolsey Canyon 

8 is less now than it has been while I was working at North 

9 American Rockwell. I worked there 11 years and at one time 

10 there were 60,000 people working on that facility. And 

11 Rocketdyne still has a lot of traffic going up and down the 

12 road. There is other people that have trucks going up and 

13 down the road. So not all the traffic going up and down 

14 Woolsey Canyon is Mr. Fishback's. Not all the heavy traffic 

15 is Mr. Fishback's. I go up and down the road sometimes. 

16 And so I have a real problem with Mr. Fishback 

17 being drug over the coals time and time again by a few 

18 people that write to Sacramento, get the Governor's ears, 

19 contacted you guys, spent a whole bunch of our time because 

20 what they have done is, like so many other places that they 

21 have been involved in, they have decreased the value of the 

22 land so that the parks & recreation department can buy it at 

23 a very cheap rate. And they've had their eye on this area 

24 of land for many years. And I know for a fact because of 

25 the down-zoning and all this other thing that's going on. 
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1 MR. SHIVER: Okay. 

2 THE HEARING OFFICER: Okay. Ready for closing? 

3 It will be just a moment. We're going to go ahead 

4 and change tapes. Hold on a second. 

5 (Pause in proceedings.) 

6 THE HEARING OFFICER: Okay. Go ahead. 

7 MR. STRATTON: I go first? Just so I understand, 

8 we're doing the closing today and you're also -- will 

9 accept -- 

10 THE HEARING OFFICER: I'm accepting a closing 

11 brief -- 

12 MR. STRATTON: -- brief. 

13. THE HEARING OFFICER: -- addressing legal arguments 

14 that -- if you -- if you so desire. 

15 MR. STRATTON: Okay. And that Is due by 

16 September 18. That's the date. 

17 THE HEARING OFFICER: And I'll render a written 

18 decision five days after that. 

19 MR. STRATTON: Okay. You've -- have received a lot 

20 of written information about this case. There has been a 

21 lot said about this case. We've heard testimony from 

22 Mr. Fishback, his engineer, two of his what he describes as 

23 experts on his case, and from Mr. Fishback's neighbors about 

24 the activities that have taken place over the years on 
25 Mr. Fishback's properties. And all of this information -- 
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1 from all this information one can easily get distracted from 

2 the purpose of this hearing. 

3 The reason why we are here, the reason for this 

4 hearing is very straightforward and very simple. The 

County -- the Ventura County Environmental Health 

6 Division -- has been designated by all the cities in 

7 Ventura County and the Ventura County Board of Supervisors 

8 as the local enforcement agency in Ventura County. And this 

9 designation has been certified by the California Integrated 

10 Waste Management Board. The Environmental Health Division, 

11 as the LEA, has the authority, has the statutory 

12 responsibility -- it's our duty -- to enforce state laws and 

13 regulations as they relate to businesses, activities, 

14 operations, and facilities that receive, store, handle, 

15 process, and dispose of solid waste. 

16 The LEA conducted an investigation of the 

17 activities taking place on Mr. Fishback's properties and 

18 determined that Mr. Fishback was receiving and allowing the 

19 disposal of solid waste on these properties. And based on 

20 this determination, the LEA was required by law to issue a 

21 Cease and Desist Order. 

22 Now, we've heard a lot of opinions and arguments 

23 from Mr. Fishback and his representatives about what is and 

24 what is not solid waste. But the law and the regulations 

25 are very clear about what constitutes solid waste and the 
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1 anyone engaged in or allowing the disposal of solid waste on 

2 their property without the required solid waste permit. 

3 And the law provides that any person that is the 

4 subject of an enforcement action by the LEA may request a 

5 hearing before the hearing body. 

6 Simply put, Mr. Fishback is disposing solid waste 

7 on his property. The law says if you dispose of solid waste 

8 on your property, you need a permit from the LEA. If you 

9 dispose of solid waste on your property without a permit, 

10 the LEA shall issue a Cease and Desist Order. And again, 

11 the law and the regulations are very clear on this issue. 

12 Now, Mr. Fishback doesn't want you to focus on the 

13 solid waste laws and regulations that govern the solid waste 

14 disposal activities on his properties. Instead, he wants to 

15 argue about his compliance status with local ordinances, 

16 solid waste diversion requirements, and an obscure, 

17 12-year-old California state supreme court case. 

18 In support of his arguments, Mr. Fishback submitted 

19 a lot of misinformation about approvals he obtained from the 

20 Ventura County Resources Conservation District, the County 

21 of Ventura Public Works Agency, the County of Ventura Energy 

22 and Environmental Resources Division and the state supreme 

23 court case all of which we address in our reply brief. 

24 For the record, we know that the Ventura County 

25 Resources Conservation District recently approved 

219 

.\ 1 requirements that have to be met and the permits that must 

./2 be obtained to dispose of solid waste. 

3 The law and the regulations state that demolition 

4 and construction waste and inert debris, including but not 

5 limited to concrete, bricks, stucco, plaster, rubble, and 

6 waste building materials resulting from construction, 

7 remodeling, repair, and demolition operations on pavements, 

8 houses, commercial buildings, and other structures and other 

9 discarded solid waste and semi-solid waste is solid waste. 

10 The language in the law and regulations is very clear. And 

11 the written information we have provided to you in our 

12 response to the statement of issues and our reply brief 

13 includes the specific citations to these laws and 

14 regulations. 

15 The law requires that if you dispose of solid 

16 waste -- that is, if you dig a hole and dump solid waste in 

17 it; if you dig a hole, dump solid waste in it and cover it 

18 with soil; if you take solid waste and you push it over the 

19 side of a hill; if you fill in a low spot on your property 

20 or fill in a canyon with solid waste, you must have a solid 

21 waste facility permit issued by the local enforcement 

22 agency. You're not prohibited from engaging in those 

23 activities, but you must have a permit. 

The law requires the LEA shall -- not may, not 

should, but shall -- issue a Cease and Desist Order to 

1 Mr. Fishback's hillside erosion control plan. But according 

2 to Dale Dean, the district engineer, and Mr. Phil Sherman in 

3 sworn testimony, Mr. Fishback's engineer since 2005, and 

4 statements in the approved plan itself found in 

5 Mr. Fishback's exhibits, the plan does not address any of 

6 the unpermitted solid waste disposal activities already 

7 completed by Mr. Fishback. And the plan was only to address 

8 those fill activities beginning in June 2006. 

9 We also know that Ventura County Public Works 

10 Agency staff have recently filed notices of grading 

11 noncompliance against Mr. Fishbadc's properties. The same 

12 holds true for the County solid waste diversion goals and 

13 the solid waste diversion ordinance. In fact, state laws 

14 and regulations state that diversion credits cannot be 

15 claimed unless the waste is processed by a permitted solid 

16 waste facility. 

17 More importantly, with respect to county 

18 ordinances, we know that the county board of supervisors is 

19 precluded from enacting standards that are in conflict with 

20 or are less stringent than state solid waste laws and 

21 regulations. Thus, Mr. Fishback's compliance status with 

22 these ordinances does not exempt him from state laws and 

23 regulations and, therefore, his entire argument Is 

24 irrelevant to the issue before this hearing. 

25 The court case Mr. Fishback cites is a 12-year-old 
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1 selective or incorrect interpretation of state laws and 

2 regulations and issues completely irrelevant to this case 

3 that are contained in the documents submitted by 

4 Mr. Fishback or the testimony of Mr. Fishback's witnesses. 

5 The reason we are here today for this hearing is 

6 very simple: The law defines concrete, asphalt, rubble, 

7 bricks, construction and demolition debris, and inert waste 

8 as solid waste, all of which Mr. Fishback is depositing and 

9 burying on his property. Mr. Fishback in his argument 

10 readily admits to receiving and depositing and covering 

11 these materials on his properties. 

12 The law says that any person, activity, operation, 

13 or facility engaged in the disposal of solid waste must have 

14 a solid waste facility permit. The law says that if a 

15 person, activity, operation, or facility is disposing of 

16 solid waste without a solid waste facility permit, the LEA 

17 shall issue a Cease and Desist Order. 

18 The LEA conducted an investigation of the 

19 activities on Mr. Fishback's properties and determined that 

20 Mr. Fishback was disposing of solid waste on his properties 

21 in violation of state laws and regulations. We submitted 

22 photographs at the last hearing that clearly shows solid 

23 waste on these properties. 

24 Based on this determination, the LEA issued the 

25 Cease and Desist Order to Mr. Fishback for operating a solid 
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1 waste disposal facility without a solid waste facility's 

2 permit. Mr. Fishback is operating an unpermitted solid 

3 waste disposal facility. For these very simple reasons, the 

4 Cease and Desist Order should be upheld. 

5 THE HEARING OFFICER: Thank you. 

6 MS. NEISWENDER: A number of years ago in Hawaii 

7 there was a sociological study done. And some people went 

8 to a pineapple-packing plant and talked to folks along a 

9 assembly line. And pineapples would come down. And there 

10 were folks that were there that were supposed to pull off 

11 the pineapples that were bad and throw them in a bucket, 

12 folks that were supposed to pull off perfect pineapples -- 

13 the ones that show up in the hotels surrounded by leis -- 

14 and then there were the folks that were supposed to take the 

15 good pineapples, the ones that show up in cans on the 

16 shelves. 

17 When they did analysis of this interesting little 

18 operation, the folks doing the study talked to the men who 

19 were pulling off the bad pineapples and they said, "Have you 

20 seen any good pineapples today." 

21 And the guy said, "No. All I see is bad 

22 pineapples. That's all I've seen today. I don't even know 

23 if there were any good pineapples that came through here." 

24 And the same question was asked of the people 

25 looking for perfect pineapples. "Did you see any bad 

1 court case between an exclusive solid waste franchise 

2 handling business and what can be described as an upstart 

3 recycling business in which the question before the Court 

4 was whether the franchise authority prohibited the owner of 

5 recyclable materials from selling them to someone other than 

6 the -- from someone other than the exclusive franchisee. 

7 Mr. Fishback is disposing solid waste on his 

8 property without a permit. This court case clearly has 

9 absolutely no relevance to this hearing. Mr. Fishback has 

10 provided a lot of information about this case. At the 

11 beginning of this hearing, he provided you with a 20-page 

12 brief with his arguments asserting his position and claiming 

13 he has received approvals from various governmental agencies 

14 for the activities on his properties and has attached this 

15 binder, three-ring binder, in support of his position. 

16 Now, when you read these documents, I ask you to 

17 keep a few things in mind: The first is that the arguments 

18 are irrelevant to the subject of this hearing which is the 

19 disposal of solid waste on Mr. Fishback's properties without 

20 a permit and the issuance of a Cease and Desist Order by the 

21 LEA. 

22 The second is that, within this 20-page argument 

23 and this entire three-ring binder, there is not one letter 

24 from the Resources Conservation District, the county Public 

25 Works Agency, Grading Division, the county and energy and 
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1 environmental resources division, the county planning 

2 division, the county Environmental Health Division, or any 

3 other state or local governmental agency approving the solid 

4 waste disposal activities or any other activities that have 

5 taken place on Mr. Fishback's properties. -There is not one 

6 letter from any public agency that grants Mr. Fishback an 

7 exemption from their ordinances. There is not one letter in 

8 this document from any of these agencies that grants a 

9 variance to Mr. Fishback for the solid waste disposal 

10 activities or any other activities subject to local 

11 regulations on his properties. There is not one letter from 

12 any state agency or local agency approving, authorizing, or 

13 even acknowledging that Mr. Fishbadc is in any way reusing 

14 or recycling solid waste. 

15 Of all the information provided in this signed 

16 20-page argument and the exhibits, there are no approval 

17 letters. 

18 The third item is a question I- ask you to consider. 

19 Why would Mr. Fishback state in his arguments and in 

20 statements made by his representatives that he has approvals 

21 from various governmental agencies for the activities on his 

22 properties but yet and, in fact, does not provide any record 

23 of these approvals in his statements or exhibits? 

24 But let's not get distracted by this 

25 misinformation, fabrication of information, or even 
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1 pineapples?' 

2 No. We only saw the perfect ones. Here. Here is 

3 a whole box of them. I found exactly what I was looking 

4 for.' 

)5 
In this case, Mr. Stratton's department has done 

6 exactly that. It has gone looking for something and has 

7 found it, despite the fact there's evidence to the contrary. 

8 The people that you heard here today and the reason 

9 that we were so insistent that these two gentlemen could 

10 come here and talk to you was because of their statewide 

11 expertise and their ability to look at the California 

12 Integrated Waste Management Act in its whole, in its 

13 entirety. 

14 Mr. Eowan actually ran the Integrated Waste 

15 Management agency for a period of time and, since that time, 

16 has assisted entities across the state in drafting their own 

17 
 

waste plans, in dealing with diversion goals, and at 

18 achieving exactly what AB 939 set about to do to create a 

19 zero waste California. 

20 Mr. Astor, in the same position, has worked on 

21 AB 939 and has, since then, in the past 15 years, done 

22 pretty much nothing but deal with waste issues on a very -- 

23 on a daily basis. He participated in the only two 

24 California cases that interpret AB 939, the Palm Springs 

25 case which we've talked about quite a bit and another one he 
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1 Mr. Fishback to the RCD, approved on May 9 of this year with 

2 final sign-offs in June. Mr. Stratton just represented to 

3 you that there is nothing In this plan that allows for the 

4 previous fill -- that it's all addressed to future fill 

5 sites, future erosion control work, future stablization 

6 work. 

7 On page 3 of Chapter 1 of the HECO plan, 'Previous 

8 fill completed on the parcels assumed exemption under the 

9 HECO 10 percent, article 2.011(A) which resulted in 

10 complaints and a Cease and Desist Order from Ventura County 

11 Environmental Health' -- this work was permitted under the 

12 10 percent exemption. And if you remember, Mr. Sherman was 

13 sitting here and talked to you about that 10 percent 

14 exemption and how, if it is within 10 percent of the overall 

15 land, it's not even regulated. 

16 Going on to page 3 of Chapter 2, Ventura County RCD 

17 limits the number of the -- number of listed inert materials 

18 to clean, stable items that can be engineered for stability 

19 and enhance the agricultural base. 

20 Further letters in this document talk about RCD's 

21 role in monitoring and enhancing agricultural resources in 

22 the county. A letter that we have submitted as Tab 3 is to 

23 Mr. Stratton dated January 13 from Dale Dean, the district 

24 engineer. It says, "The VCRCD board does not want the 

25 ordinate to be used for landfill operations which clearly 
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alluded to call the San Marcos case. 

As for me, I don't have 15 years' or 20 years' 

experience in the waste business. But in 1999 through 2001, 

I was chief consultant to the Senate Natural Resources 

Department, and I oversaw the California Integrated Waste 

Management Board and the legislation associated with it. 

It is a different way of looking at things when you 

are looking at the law from a statewide basis. What are we 

trying to do? We are trying to create a zero waste 

California. We are trying to encourage diversion. We are 

encouraging reuse and recycling. Only as a last resort is 

something landfill. 

And yet, when Mr. Stratton's department looks at 

something, they come at it from one angle and one angle 

only: We want those bad pineapples. And yet, his 

definition that he just gave you -- dig a hole, dump 

something In it and cover it up and you have a landfill and 

you need a permit from the LEA -- that would apply to a koi 

pond in your backyard, to burying a dead hamster, to 

building a foundation for a house, to constructing a flood 

levy. All of those fit the definition he gave you. 

Now, in the binder that we provided to you there 

are quite a few exhibits. There are 18 of them. Pd like 

to go through a couple of them before we wrap up today. 

The first is the HECO plan submitted by 
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1 are under EHD's jurisdiction. We believe the standards and 

2 control for imported agricultural fill can be achieved 

3 through the HECO ordinance.' 

4 Just as a quick aside, Mr. Stratton objected 

5 because these letters weren't signed. These are the form 

6 that we received them in from the RCD. These are the 

7 letters as were sent to Mr. Stratton. I don't think he's 

8 denied receiving these letters. 

9 The May 9 approval of the HECO plan occurred before 

ia issuance of the Cease and Desist Order although the final 

11 sign-offs for the plan did occur in June. Those dates are 

12 obvious on the face of the HECO plan. I would remind you of 

13 the press -- the chronology that was presented by 

14 Mr. Fishback the last time we were here which is also 

15 present in part in the brief that we submitted, that he went 

16 to various county departments through calendar year 2005 

17 asking for assistance. 'What do I do?' He went to public 

18 works. He went to EERD. He went to the planning 

19 department -- 

20 'I'm planning on doing this work. Is there any 

21 permit that's needed?' 

22 -- and was told repeatedly there was nothing. The 

23 grading department did, in fact, issue a violation in 2005 

24 and lifted it several months later when they realized that 

25 they were -- it was -- it was ag grading and it was, in 
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1 fact, exempt. 

2 It was -- The current grading violation that's on 

3 the property was handed to Mr. Fishback -- and it was the 

4 first he knew of it -- when he left this hearing on July 20. 

5 So it was done specifically for this hearing and in 

6 conjunction with this hearing. 

7 What the grading violation says is that there's a 

8 noncompliant grading in effect. We have written two letters 

9 two weeks apart to the grading department saying, "Give us 

10 details. We have no idea what you're talking about because 

11 all it says is 'Notice of Noncompliance.'" And they have 

12 failed to respond:  

13 What it appears to be from Mr. Stratton's comments 

14 is, because EHD is claiming a violation, grading is backing 

15 them up and saying that, without a permit from the LEA, that 

16 there's a grading violation. But to date there is nothing 

17 that tells us what it is that we did wrong. 

18 The Tab 15 in this binder is another letter from 

19 RCD to the planning director dated April 7 of 2006. And in 

20 that -- Gary Ball is the president of RCD -- he says, "We 

21 conclude that HECO has more stringent objectives than those 

22 directed by these programs and is authorized to direct 

23 development of new agricultural projects in a manner that 

24 protects or Improves our resource base." 

25 Were not saying that the HECO is the be all and 
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waste context. So EERD is easily the guy reaching for the 

good pineapples and Mr. Stratton is looking for the bad 

pineapples. And if the two of them ever talk, it would be 

surprising to me because we've got two very clear directions 

from state law. Divert, get this stuff out of the waste 

stream; and, to Mr. Stratton's office, enforce, make sure 

we're doing this safely. And yet there's no dovetailing. 

There's no meshing of these two very important goals. And 

that's why we're here today. 

At one point after February 2, the EE- EHD asked 

the Fishbacks for information. They asked for a series of 

reports. They wanted engineering reports which Mr. Sherman 

provided to them. They wanted proof that the haulers were 

bringing up only clean fill. 

So at a huge expenditure of time -- and they're all 

included in this binder at Tab 9 -- we obtained from the 

Various waste haulers, the guys that were bringing up the 

concrete -- we get them all to sign little documents that 

says it's dirt, it's concrete, it's clay, stucco, mixture of 

the above. And each one of them signed It, either in 

Spanish or English, under penalty of perjury. 

Included in the Tab 9 are also a series of 

handwritten notes by Mr. Fishback, in his hand, talking 

about what is at the property, what's being brought to the 

property because he was keeping pretty close tabs on what 
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1 end all and that nothing else is ever required if you have a 

2 HECO. But the fact is that we do have an approved HECO 

3 plan. The prior work, by the HECO's own terms, was exempt. 

4 And here we are today talking about something else, talking 

5 about whether or not the material on site is solid waste. 

6 Mr. Stratton has emphasized repeatedly that 

7 everything that he's -- that Mr. Fishback's put on that 

8 property is solid waste and he cites to the code, Section 

9 40191. But we had testimony from both Mr. Astor and 

10 Mr. Eowan explaining that it's not solid waste simply 

11 because it is listed in the code section. You have to look 

12 at the overarching plan of AB 939 and the Integrated Waste 

13 Management Act which is, if it's diverted, it never becomes 

14 solid waste. 

15 - The Tab 6 is a letter that Mr. Stratton sent to 

16 Mr. Pshback in February. In that letter he says 17 

17 different times that this is solid waste. And -- And yet 

18 the same solid waste that Mr. Stratton talks about in this 

19 February letter 17 different places, "solid waste," "solid 

20 waste' — 

21 "Disposal" is used a dozen times. 

22 -- that same material is listed by the EERD in Its 

23 materials which are included at Tab 15. The same -- Excuse 

24 me, Tab 16. The same materials are exempt from the waste 

25 stream and EERD is encouraging their use outside of a solid 
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1 was going in and out. 

2 Which brings us to the testimony of Robert Mionske. 

3 Now, Mionske swore that he saw trash delivered to the 

4 Fishback property but no one else ever saw it. 

5 Wayne Fishback never allowed its delivery. 

6 Phil Sherman, the engineer, he never saw it. 

7 Bill Stratton said at the beginning of the last 

8 hearing that he agreed that there was clean concrete and 

9 other such materials up there, never discussed any kind of 

10 trash. 

11 Lieutenant Chris Long from the Department of Fish & 

12 Game -- 

13 And Mr. Stratton — Fishback testified about that. 

14 -- he was up at the property for 5 hours. There is 

15 no report of any trash. 

16 Regional Water Control Board was up there. 

17 Judy Mikels was up there. 

18 Eventhe staff from the state board was up there. 

19 Never any trash reported. Only clean concrete, brick, 

20 stucco, fully cured asphalt. 

21 Judy -- EXcuse me. Judy Mikels' aide. It 

22 wasn't -- It was Jared from Judy Mikels' office. 

23 So Mionske is alone in his trash comments. There 

24 is nothing up there except what we've said is up there. 

25 Mionske also swore that he could see the Fishback 
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1 property from his window. He then changed his testimony and 

2 said it was from his car window. -Then he said he would 

3 climb into the back of trucks to see what was in the trucks. 

4 He said he saw seven trucks a day which, times six, is 42 

trucks a week. That is actually pretty close to reality. 

6 Mr. Unger, who was just here this morning, he said 

7 he set it at about 50 trucks a week. We think that's about 

8 right. 

9 MR. UNGER: -- a day. 

10 MS. NEISWENDER: Excuse me. Fifty trucks a day? 

11 THE WITNESS: 50 to 60. 

12 MS. NEISWENDER: We think that's about right. 

13 The road is not utilized by Mr. Fishback alone. 

14 There are a number of people that utilize that mad. And up 

15 the road from Mr. Fishback is the Rocketdyne facility. 

16 Excuse me. There's a picture we took just recently 

17 that completely echoes what Mr. Unger said that these trucks 

18 start coming up there before dawn. They do. This is taken 

19 right at the mouth of the Rocketdyne facility. And these 

20 guys -- They've got a huge cleanup going on. I'm sure 

21 you've heard about it. It's -- It's quite infamous. 

22 They've got a lot of trucks going in and out of there. 

23 Now, those 50 to 60 trucks a day, they are not all 

24 Mr. Fishback's. They are in part Rocketdyne. They are in 

25 part Mionske's. They are in part other people who live on 
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1 it is direction from the Waste Board. In there, the Waste 

2 Board defines "reuse" as "using an item over again without 

3 significant pt °Leaking." This is on page 3 of the materials 

4 that we provided to you. 

5 Reuse is the second step in the waste reduction 

6 hierarchy of reduce, reuse, and recycle and plays an 

7 important role to divert waste from California landfills as 

B required by state law. 

9 They go into source reduction at page 5 of the 

10 materials we provided to you. Source reduction is -- 

11 includes but is not limited to reducing the use of 

12 nonrecyclable materials, replacing disposable materials and 

13 products with reusable materials, reducing packaging, 

14 reducing the amount of yard waste. 

15 There are some great quotes in here. And you know, 

16 perhaps that's why the EHD doesn't particularly like this 

17 website because It supports exactly what we've been arguing 

18 that, if you divert waste from the waste stream, It's not 

19 waste. It is how you utilize waste or how you utilize 

20 materials -- C & D materials, inert materials -- that either 

21 puts it into a solid waste category or keeps it out. 

22 And I think that Mr. Astor's example of a load of 

23 concrete coming to the landfill is excellent because, if it 

24 goes straight forward and is dumped in the landfill itself, 

25 it's solid waste. If it is diverted and utilized as road 
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.c1 the road. 

Truck traffic is not really an issue today. But we 

3 did want to let you know that it's not all his truck 

4 traffic. That's not why we're here. 

5 Finally, in regards to the various materials that 

6 are up on site, in the brief that you accepted that you're 

7 going to be reading -- the one in the binder that we 

8 objected to so strenuously -- Mr. Stratton says in several 

9 different places that Fishback admitted to the other 

10 materials being on site other than concrete, brick, stucco, 

11 and fully cured asphalt. 

12 I would like him to point out where that was said 

13 because that has never been admitted or stated in writing or 

14 orally at any presentation whatsoever. The only thing on 

15 that site is what we have said is on that site. There is no 

16 fiberglass, asphalt shingles, or anything else other than 

17 the items I have mentioned over and over again in the past 

18 two hearings. 

19 Tab 12 in the binder that we presented to you, that 

20 is the California Integrated Waste Management Board website. 

21 And, as was mentioned here today by Mr. Eowan, it is an 

22 educational resource. For some reason, Mr. Stratton doesn't 

23 like it. He has indicated that he feels it has no weight, 

that it has no merit, that it shouldn't even be considered 

because ft's not a regulation and it's not a statute. But 
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1 base or in the process of hillside stablization or erosion 

2 control work, it is not waste. And that is reflected in 

3 whether or not they charge tipping fees. This is a perfect 

4 example of how a material is utilized as to whether or not 

5 it becomes waste. 

6 Finally, on page 16 of the website materials that 

7 we provided to you there Is a discussion of C & D materials. 

.8 And I just point it out because of the statement -- again, 

9 the overarching statement of policy reducing and recycling 

10 C & D debris conserves landfill space, reduces the 

11 environmental impact of producing new materials, creates 

12 jobs, and can reduce overall building projects expenses. 

13 We've discussed already 17380(g), which is the 

14 exemption. But I would direct you to Tab 14 of the 

15 materials that we provided to you, which is a very 

16 comprehensive listing of the statutes and the regulations as 

17 they match the ordinances of Ventura County. It's in a 

18 great form for reference purposes, and thaVs why we'd like 

19 to refer you to it, because it actually gives the statute 

20 the reg, and the mirroring Ventura County ordinance all in 

21 one location. 

22 In Tab 16 -- and this we discussed the last time we 

23 were here -- there is a complete listing of what EERD is 

24 doing on VCMax, the materials exchange. I addressed that 

25 briefly a moment ago, but it's really wonderful. You can go 
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1 on this website and actually locate materials from other 

2 construction sites to use at your own construction site. 

3 It's not regulated. It's a free service. And it is 

4 mandated by state law. 

5 Finally, and this is why some of the folks in the 

6 room are here today, there are other sites in the County of 

7 Ventura that are being looked at for erosion control plans 

8 and that the County is talking to. And none of these other 

9 sites are being focused on like the Fishback site. In fact, 

10 these other sites have been given a much lesser -- less 

11 onerous permitting process to go through. And for some 

12 reason, BID has decided that the only tier in which the 

13 Fishback property fits is this Type A facility, an 

14 extraordinary process requiring a huge and lengthy 

15 permitting process. It is the most aggressive stand they 

16 could take. 

17 And yet with folks doing the exact same thing, 

18 including Muranaka Farms which we talk about quite a bit in 

19 our brief, nothing like it. And Muranaka actually should 

20 fit in a much higher tier than what -- what is happening at 

21 the Fishback ranch because they -- they dump what's called 

22 putrescibles and combustibles, things that are organic 

23 matter that can catch fire, that can cause subsidence. 

24 All Mr. Flshback is using is clean concrete, fully 

25 cured asphalt, brick, and stucco, and dirt. That's all. 
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1 And it's fully engineered by a registered civil engineer. 

2 And we talked about this last time, but unfortunately we 

3 didn't have the paperwork. I don't know if you want to have 

4 it today because you didn't want to do any more exhibit 

5 exhibits. But we finally got the soils report that we 

6 talked to you about last time and it only showed up 

7 yesterday. So I -- I'm amazed. But it does show exactly 

8 what we expected it to show, which is that there is nothing 

9 there. There is nothing there except what we have just said 

10 is out there. 

11 In closing, just a couple references to the 

12 statutes themselves because I think the statutes say more 

13 than we could ever say. 

14 This is the code section from the Public Resources 

15 Code that talks about why the Integrated Waste Management 

16 Act was put together. 'Reduction, recycling, reuse will 

17 preserve landfill capacity and serve to conserve water, 

18 energy, and other natural resources." That's -- That's 

19 what it's all about. Zero waste California is an 

20 environmently beneficial thing. 

21 Secondly, PRC Section 40051(a), this is the 

22 statement promoting management practices in order of 

23 priority: Source reduction, which is what we're talking 

24 about here, recycling and composting, environmently safe 

25 transformation, and then maximize the use of all feasible 

238 

1 source reduction. 

2 But you can see, source reduction where you 

3 separate this stuff out at the source, take the construction 

4 materials from a swimming pool demolition and you put them 

5 in a truck and you utilize them at another construction 

6 site, that's it. That's perfect. That's what we're trying 

7 to do in California. And it's encouraged by the EERD. It's 

encouraged by state law. It is the primary function of the 

9 Integrated Waste Management Act to not have solid waste. It 

10 is the pineapple, the entire pineapple factory, and these 

11 are the best ones. 

12 The final thing I wanted to mention is this code 

13 section, which Is the one I've been referencing when we 

14 discuss materials exchange why VCMax was put together, why 

15 EERD is doing what it's doing. Materials exchange programs 

16 are mandated by state law. 

17 We have a mandate in one hand and we have the LEA 

18 and the EFID saying that, no matter what you put in the 

19 ground, it's solid waste because there's a definition out 

20 there. They ignore the supreme court case and say ft's 

21 obscure. Not in the waste industry, it's not. It's 

22 extraordinarily important in the waste industry. 

23 And as far as the age of the case being all of 12 

24 years old, in court case terms it's a baby. There's one 200 

25 years old that we still talk about about due process that's 

239 

1 still quoted here today. And that case is also one that we 

2 have to think about There's an issue of due process here. 

3 We should not be given the obligation to do things that 

4 aren't required of other folks. This is simply fairness 

5 We were told by agencies that you didn't need a 

6 permit. We relied on that. We cooperated with everyone who 

7 wanted to talk to us. We gave tours to anyone who asked: 

8 Fish & Game, Regional Water Quality, Mikels' office. 

9 Whoever wanted to come up there could look at It. There was 

10- nothing being hidden. And now for some reason that is 

11 beyond us. We're being singled out, disparate treatment, 

12 the most onerous permitting possible when others in the 

13 county don't have any problems like that at all. 

14 And with that we would submit. We will be 

15 submitting a brief that summarizes some of these comments. 

16 You'll have them in writing. And we'll wait for your 

17 decision. 

18 THE HEARING OFFICER: Great. Thank you. 

19 Well, with that I'm going to conclude the hearing. 

20 And I'll wait until September 18 to start deliberating. 

21 Thank you. 

22 MS. NEISWENDER: Thank you. 

23 (At 12:42 p.m., the proceedings 

24 were concluded.) 

25 
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